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T the Inſtitution of the Court of 
Common Pleas, {as well as of 
all other Cc urts of Fuftice) there was 
eſtabliſhed a ſure Method or Form of 
Practice, whereby the Procedure of the 
Plea ſhould be conducted till it met 
with a final Determination: This Me- 
thod or Form of Practice, however 
conJonant to the Rules of Fuſtice, was 
not altogether free from [nconvenien- 
(ies; for by the artful Contrivances of 
evil-d; {ole Perſons, the Authority of 
the Court was too often turned to Op 
preſſion, and its Indulgeaces to Delay 

and Vexation : This obliged the 2 

tices of the Court to * aud 
amend the Practice in many Fonts, as 
they ſaw Occafion ; nay, even the 
Lacs have fometiines been forced 
to interpoſe their Authority . to put a 
Stop to and remedy fuch IMijchiefs as 


4 2 occurred 
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3 occurred in the Praice.,.. Thus «by 
| noe Regulations and Amendments 
| . almoſt. every Branch. of that Method 
or Form of P rabtice, which was. af 
firſt eftabli iſhed, is in a great M, ealure . 
inverted; and. the preſent. N. ethod or 
Form of Prackice /o. effentially di iffers 
from the former, that the original 
Intent of its Inſtitution is with grear 
Difficulty to be attained to, and a ſu- 
: OO peerficial Treatife of the Practice could 
$ be of little Uſe. It was upon this 
Account, and with a View to. facili 
zate the Practice of the Lau, that 
our Author undertook tbis Wark 
whichwas formerlyintitled The Hiſtory 
and Practice of the Court of . 
mon Pleas. And herein he hath laid 
down the Manner and Reaſons of 
Eftabliſhing almoſt every particular 
Branch of the Practice, which be 
bath traced from the Fountain Hi ead, 
giving an Hiſtorical Account of the 
feveral Alterations made therein force 
the Tie of its a E/ftabl: ofoment 4 
Then 
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Ten be deſetnds into the preſent State 
of \* Path" Particular Branch of the 
Prurtice; and lays down the funda 
mental Rules by which the Fudges di- 


rected” their Opinions 171 Matters * en 


lating to the Practice, with various 
Dijſtinctions and Exceptions: And 
throughout this whole Work he gene- 
rally refers to Caſes in ſome of the 
Books of Reports for corroborating his 


A ſertim: Mor is he. altogether un | 


mindful 205 the Courts of King's Bench 


and Exchequer, but frequently com- 
fares the Practice of thoſe Courts with 
that of the Common Pleas, whereby 
the Practice in general is rendered 
more ' per ſpicuous and clear. 


"The - Method which our Author 


hath" here purſued (we are in Hopes) 


will in 4 great Meaſure advance 7 


true Underſtanding of the Practice of 
tg. Law, and anfwer the good Intent 
of 0 our Author, who, though he might - 


reaſonably expect great Advantage to 
e in Com 52 ug a Treat! 72 of this 
« 4 Mature 


3 


. 
. " 
. © 
— — — — — ——é—— 1— ——— ep <a. mee 
1 


baude the 


Communicate it tu the Publictb; au 
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Nature for his private Uſe, yet (we 


: 


rea! 5 
had principally an Be to the publick 
Good. And we baue been. adviſed 
this little Treatiſe will be of Vingular 
Die to all abe Profeſſors of the La 


W berefore we were prevailed on to 


befides, we hold it to be off. the 2155 
Importance to the Honour of the 
Law, that the Channel, through which 


it is conveyed, re run Pre uw 
| mel, 
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INTRODUCTION. 


1 0 de de * Conſtitu- 
tion of England, we muſt 
conſider it under a four- 

fold Period. 

Nis, At the Coming of the firſt 

8 axons before they were civilized, 

which was in Clans and Troops, 
and is already deſcribed in the Hiſ- 
tory of the Feuds. _ 

Secondly, Their Erection into a 
firm State and Kingdom under A 
fred, 

Thirdly, The great Alteration at 
the Conqueſt. _ 

1 Founthly, The * che and 
ERabliſhment of the Law, begun 
* Edward the Firſt. 

e „ 
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nf 1 ſhall begin. Wache e wee 


d Kin gdom der Alfred. 


The mean Order of ERS 
by which A, red civilized. the Eng- 


was. ng the Men of ſeveral 
Clans Compurgators of each other, 


whereby each Clan was turned into 


A Decennary : And the Manner of 
doing it was thus: 

He took from the Peaple "i Piwer 
of electing their Thanes, andappoint- 
ed-them himſelf; and according as 
the People of the 10 Manors coha- 
bited together, he divided them into 


Shires; over every Shire was the 


Earl, which was the proper Thaniſt 
of the Clan; for by the Breban 
Law the Caput Comitatus was the 
eldeſt and moſt worthy, the Earl of 
the County, and his Shire-Reeve were 
to array all the ſeveral Perſons within 
their reſpective Shires; and therefore 
the Perambulation was through the 
County twice N Vear, in Slick 

the 


IornovverroN. | 

| rap! all the Men in the blk 
which was uſtally done alter FA 
chacimas and Lach day; 5 and: if any 
Perſon was found — had no Com- 
purgators, he was put into Priſon 


dmit him. The Earl or Sh 

on theſe Law Days was uſed to 
give in Charge the ſeveral Articles 
of the Crown-Law; and if any Per- 
ſon was guilty of a Breach of any 
of them, he was delivered up by 
the Compurgators; ſo that the Saxon 
Law conſiſted of the ſeveral Arti- 
cles that were given in Charge at 
the ſeveral Torns ; and the Kings at 
their ſeveral Acceſſions publiſhed by 


. 0 & 


Proclamation their ſeveral Laws; 


as appears by Lambert's Saxon Laws 
under” the ref pect Ive Saxon Ki ings. 
Where there were ſeveral Clans in 


one Shire, the Earldom was placed 


in the Perſon who had the greateſt 
Claw! in N umber and Riches: ; but 
if 


till: he could obtain ſome 8 


* 
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if there were other leſſer Clans not 
under the ſame Head or Confiny, 
they were divided into Satrapia s, 
or Hundreds, and the Lord of ſuch 
Satrapia or Hundred arrayed. His 
own Men, which were therefore 
Leets, and faid to be taken out of 
the Torns; and in this Array the 
Articles were given in Charge as at 
the Torn. In Boroughs where there 
were great Numbers of Men in walled 
Towns, they were arrayed by the 
Confinies and Heads of the Clan 
within the Town ; and therefore 
every Ward had its proper Alder- 
man, who were choſen and not im- 
poſed by the Prince. 9 4 
In every Decennary there Was a 
Prepoſitus or Conſtable choſen in 
the Torn, and reſpective Leets, WhO 
was Head of the Decennary during 
the Vear; theſe were thoſe that had 
the Staff; and therefore ſometimes. | 


called ed Borſholders Tithing-men, and 
Head- 
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Headborough, as the Head of the 


CO N 

Theſe in the Coutity” at” FO 
were choſen in the Torn, before the 
Earl or Sheriff, and in the Leet be- 
fore the Lord or his Steward; in the 
Boroughs they were choſen before 
the Aldermen in their proper Ward, 
which was called tne Ward-mote ; 
and the Aldermen did themſelves 
annually chuſe their Head or Præ- 
foſitus; becauſe being g ſeveral in 
their reſpective Wards it was neceſ- 
ſary that there ſhould be one Head 
in each Townſhip; and therefore 


there was an annual Magiſtate among 


the Aldermen, who made up one 


Decenna in each Town, and their 
 Prepofitus was the Conſtable, or 


Head of ſuch Decenna; the Laws 


were made at the 2 emotes, 


which was a general Court of the 
whole Kingdom, as tlie Toms were 


of the Counties. 
The 


) 
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The Torns were che Folc-motes; 
and to them were fumimoned all the 

Ar of the Counties, unleſs 

in Lets, to Which they ſummoned 

the Boroughs of thereſpeAtive « Count F 
$8897 . Bol | 

To the — were mg 

moned the Earls of each County, 

; and the Lords of each Leet; and 
likewiſe Repreſentatives of the Town : 

ſhip, who were choſen by the Burghers 

of the Town; and they peng (by 

the King's Writ iſſuing out of his own 
Court) at the Mitena- gemotèe once 4 

Vear at the leaſt, and generally twice, 

(vix. ) about E after and M. RY 

Hence Depu- This Law of the Decennary con- 


ties as Under- 


Sheriff, Stew. tinued ſometime after William | the 


ards of Courts, 
4e. neceſſary. Conqueror came over, and there 18 


a Shadow of it till this Day; for 
when the People grew numerous, it 
Was impoſſible to put every Man into 
a Decennary ; and therefore on the 
leaſt Offence given they made them 
find Sureties : which by the Savon 
| __ Law 
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Law were previouſſy found. So where | 
any Perſon was charged with a Debt, 
he might purge himſelf by his pro- 
per Sureties, and which the Original Vid. 12 Mod. 
of the Law- Wager. 2 _ ooh 
The Torn Naben twice 
every Vear through each Hundred, 
(unleſs there was a Leet, 2 
whence the Sheriff was 3 
and twelve Men were im panelled to 
inquire of all Offenees, ſo that the 
whole Inqueſt might not eome from 
one Deeenna; and it ſeems, that if 
any Perſon was preſented by the Jury 
of his Hundred, he was to purge 
himſelf by Or deal, in the Room 
of Which the petit Jury was ſubſti- 
tuted after the Conqueſt; and iff 
there was Favour or Affection ſnewa 
by the Sheriff, or the Steward, there 
was an Appeal to the King's Couttz 
and it appears by the Mirraur, chat 
Alfred animadverted very ſeverely on 
the Judges of Courts that had been 
guilty of Injuſticte. 
5 e 
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„When the Conqueror came in, 
every Perſon found in Anne againſt 
him forfeited his whole Eſtate, in 
which he placed his Vormans, and 
compelled all thoſe who were not in 
Arms againſt him, to take out Pa- 
tents 5 their Lands to hold of him- 


ſelf: In order to this he made a ge- 


neral Survey of the whole —— 
which was called Domeſaday; 
from hence it is, that we — 
ſuch an Innovation of the Law in 
this Period; and whereas the Saxon 
Property was either Allodia, which 
the Civilians call in ſolido, and des 
ſcended to all their Children and 
Collaterals, and was by them called 
Beockland, and was had by Char- 
ters; which was originally 2 
by che Clergy in ſecuring Lands to 
their Monaſteries; or elſe Fo/cland, 
which were Eſtates for Life at moſt, 
=_ and 
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and were held by Vaſlals from the 
| | Great Lords by certain Services, or 
Works; or elſe were Earldoms of 
Counties, which were held by the 
King without ſp pecial Charter, for the 
Gathring in oh his Profits, and Ad- 
E oi of Juſtice, and were 
generally for Life, unleſs forfeited 
for Miſdemeanor, and often granted 
to Children, where the Anceſtor 
was meritorious. | | 
All theſe the Conqueror maid Firſt, Charter 
feudal, and to hold of himſelf here- 124 Alo- 
ditarily, generally by Knights-Ser- 23, Ste 
vice, Which had the Fruits = Ward- rifwick. 
ſhips, Marriage, and Relief, that he — 
might 1. up the Dependance 3 
himſelf. 1 
Where 1 ownſhip had Lands 
and ſubſiſted before with a Provoſt 
or Mayor, as the City of London and 
Cinque Ports, theſe Lauds'the Con- 
queror gave to ſuch and their Sue. 


eller by the Tenure of contibaits 


InTRODUCNION, a 
ing a. Ware able Tribute tow rd: F 
the Wars. f 7 
He alſo confirmed to the pau 
naſteries, and to the Biſhops, Lands 
either in Frankalmoigne, or per Bu- 
roniam, 8 as the. Charter 
runs. | 
From hence it was, that all Larids 
were held mediately or immediately 
from the King, ' becauſe every. Body | 
was obliged to paſs Patents for their 
Eſtates; and this the Conqueror 
made to be held by Fealty, that 
even the Property of their Eſtates 
| might depend upon their Allegiance 
to him. This prevailed every-where' 
| fave only in Kent, where amongſt. 
other Cuſtoms they had that of The 
Father to the Bough, and the Son to 
the Plough, whieh firſt extended to 
faye them from all Forfeitures ; but 
afterwards was conſtrued to dene 
Felony only, and theſe Pri vileges were 
allowed to Kentiſb Men by the Grant 
of // illiam the Conqueror, Whether 


ey 
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Article of thei 9 Woe or 1 
her it was an Act of Grace obtained 
by Lanfrinc, Archbiſhop of Can- 
| rerbury, and Ob Biſhop of Bayetaze, 
who were ſettled i in Kin, is uncer- 
tain. | 
Thole that held Aninsdlanct/ from 
| the King were called his hell Te- 
nants in Capite, as holding from the 
Head of the Government, and gave 
out Under-Charters to their Vaſſals; 
but ſtill they were under Suhjection 
to the King; and upon any Treaſon 
committed, the Feuds were forfeit= 
ed to the King, and not to the 
Lords, becauſe they ought not to 
receive 'any into their Lands, but 
what were faithful to the King. 
In the Court above he altered the 
Manner of Proceeding : In the Sarom 
Times in the Fitena-gerote, all 
tters both civil and criminal were 
n debated, 28 lkowif the Reve- 
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: ters they were only a Court (in the 


firſt Inſtance) for Facts ariſing with-. 


in the County, where they fat ; but 


by Way of Appeal from the injuſ- 
tice of other Officers they heard 
Cauſes from all Counties. But Wil. 


liam the Conqueror only cauſed the 


States to recognize him, and had 


not thoſe annual Parliaments, fearing 


that being all Eugliſb they might 
prove dangerous; but he eflablilhed 


à conſtant lrg in his own Hall, 


N. B. Two 


made up of. the Officers of his Pa- 
lace, and they tranſacted the. Buſi- 


_ neſs both criminal and civil, and 


likewiſe the Matters of the Revenue; 


and as they fat in the Hall, they 


were . a Court criminal, and OE 
up Stairs a Court of Revenue; - the 
civil Pleas they heard in either 
Court, | 
Fe aſe Courts confided of the Ju 


ticiarii, who was in Nature of Prefi- 


dent, and called Capitalis Fufticia- 
rius zatius Anglia ; it was he who 
chiefly 


— 
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chiefly determined all Pleas, and 
| with him fat 'the Chancellor; the 

Treaſurer, Conſtable, - Marſhal, Se- 
neſchal, and the Ohamberlains! 3 4 

No Cauſe: of Conſequence” was 
determined without the King's Writz 
for even in the County Courts, of 
the Debts, which were above 40's: 
there iſſued a Juſticies to the Sheriff, 
to enable him to hold ſuch Plea, 
where the Suitors are Jags of the 
Law and Fact. 

80 likewiſe the Writ of Right iſ- 
ſued out to enable the Lord to hold 
Plea of Lands within his Juriſdic= 
tion, for it grew a Maxim among 
the Mor mas, that #0 one could bold 
Lands without the King's Patent, nor 
Pla above 40 5. without rhe” Ki mg 'S 
IPrit. 

Theſe Writs wete teflud: by the 
Juſticiar, and generally returnable 
into the King's Court, and where 
ever the Court ſat either in Aula 


Regir, where they fat on the crimi- 
b 2 nal 


audited by the Treafurer; and se 


fore 
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nal Side, or on the Reyenue, Which 
was above Stairs; if the Writ was 
_ returnable at either of thoſe Sirtingy, 


as the Party appeared they. procees 
ed to hear the * Cauſe, and give their 
Judgment: The civil Proceedings 
were minuted by the Officers. at- 


* tending, either in the criminal Court, 
or in the Revenue; ſo that civil 


Pleas are formed both in the Sove- 
reign Eyre of the King, and in the 
Exchequer. 

Though both the Civil and Gri- 
minal Buſineſs was diſpatched by 
theſe Officers, yet they had ſome 
Buſineſs that was peculiar to each of 


them; the Yufticiar preſided in the 


Court as the Head, and therefore 
called Capitalis; all Patents were 


| formed by the Chancellor, and the 


Seal put 8 them, and he had the 
Cuftody of the Seal of the Court 
both A Writs and Patents; all 
Manner of Accounts were chiefly 
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fore in his Office the great Roll, now 
called the Pipe-Roll, was made up, 


and was a Rent- Roll of the King's 


whole Eſtate ; from thence they ſent 
Extracts, now called the Summons 
of the Pipe, to each Sheriff, who 
was his Bailiff in each County, to 
gather his Revenue, and the Sheriff 
came in and accounted at Mzchaet- 


mas and Eafter, and brought in the 


Money from each Bailiffwick; the 
Sheriff let the King's. Demeſnes, 
and likewiſe gathered his Rents and 
Fines all but the Wardſhip and Eſ- 
cheats, which belonged bs the Eſ- 
cheator, a proper Officer La 
for that Purpoſe in every Co 

The Sheriff accounted li ikewile 
br the Profits of his Torns, Hundred 
Courts, and Wapentakes, and ſome- 


times they farmed them at a certain 


Rent from the Crown. 

To the Conſtable and Marſhal 
chiefly belonged the Care of Mat- 
ters of Honour, War, and Peace; 


b 3 and 
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and therefore all Foreign Facts com- 


mitted by the King's Subjects were 


referred to them to determine ac- 
cording to the Law of N ations and 


of Arms. 
From the Beginning of the holy 


War, which was ſoon after the Con- 
queſt, there was a common Law of 


Nations and Arms that went thro 


all Chriſtendom, and the Honour 
of Knighthood was univerſal.. So 


likewiſe in Richard the Firſt's Time, 
the Laws of Olæron, tranſcribed with 
ſome Variation from the Lex Rho- 
dia, were brought into this King- 


dom. 
T by Common Law of N ations 


and Arms was ſuppoſed to be. beſt 


known to the Conſtable and Marſhal 
as attending the King's Armies; 
and therefore theſe Matters were re- 


ferred to them. 


The Quarrels and Diſputes be⸗ 
teen the ng! s menial Servants 
„„ were 


Court removed with the 
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were determined by the Seneſchal 


and Marſhal 
The Marſhal was alſo to has 


Priforets, and take Care that no In- 
decency was committed in the 


King's Houſe, _, 


The Chamberlains were to ob | 


the King's Money, as it came in and 
iſſued out of the Treaſury. 

The King's Sovereign Eyre or 
King 
wherever he went, and wherever he 


went, the Torn, in that County, 


ceaſed. 


On coming into any County, all 
Matters depending i in the Torn were 
| brought into the Eyre, and when 
there, the Record was never after- 
_ wards parted with; but becauſe the 


Eyre was only ambulatory in the 
County where the King removed, 
they found it neceſſary that re 


ſhould be Efres that ſhould go 
the Circuits, through the ſeveral 


8 Counties in England; and thoſe in 


D 4 their 
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Poſt 28. 


wherever they came, and tranſacted 


im panelled before the Juſticiar, or 
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their Circuits ſuperſeaded the Torn, 


all M: anner of Civil and Criminal 


Buſineſs. 


They went the Circuits Som Ga 
ven Years to ſeven Years; and thus 
the Juſtice of the 8 ſtood till 
about the Time of the Barons Wars. 1 

When the Court received an 

Plea, if it was Matter of Fact, ; it 
was —_ by a Jury of the County, 


by the Law Wager in Debts upon 
$imp le Contract ; for they thought, 


1 = Plaintiff truſted to the n 


of che e li 


Money without Specialty, he. — 


to wuſt his Conſcience in the Diſ- 
charge - but if it was denied, then 
the Witneſſes were joined. with the 
ſur to atteſt the Truth of the 

ced; this was according to the 


| 3 Inſtitution, the — Curia 


ſigned the Inveſtiture, and, wherever 
it was queſtioned, atteſted it: There- 
fore 
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ore in all Pleas of Land the Method 
as to-praduce the Inveftiture ſigned 

y the Pares Curiæ; but where the 
nveſtiture could not be found they 
ined Iſſue by Battle. On the Writ 
us If Right, which was often the 
till Naron Form, the Defendant had = 
boice to try it either by a Jury 

Battle; but becauſe the Baule 
vas of uncertain Event, the Aſſiſes 
vere afterwards invented. 

The Battle ſeems to be a very un- 
ertain Way of trying Property; 
nd therefore it was in the Defend- 
nt's Choice, who was in Poſlef- 
Won, whether he would try in that 
anner or not; and if he could 
Wroduce his Invefticure, he was ſure 
prevail coram Paribus ; and if any 
Ferſon was got into Poſſeſſion by 
rcible Diffeiſins, © they removed 
ch Treſpaſs in the Torn by an 
IIquiſition, that fo. he who had Jus 
"oſeſronis might defend the Title in 
he Action: But becauſe the Trial 

Was 
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was to be per Pares, the Sovereign 
Eyre ſeldom took Conuzance of 
Cauſes out of the Counties; and 


therefore it was neceſſary to ſend 
Juſtices in Eyre, that the Cauſes in 
each County might be tried; i 
they did not take Comets of 
Cauſes out of the County where the 
Court ſat, they were forced to ſenc 
Inquiſitions to Sheriffs, and after. 
wards to Juſtices in Eyre to try the 
Fact, and afterwards to ſend : 1t inte 
the King's Court. 

On the Criminal Side, Cui 
were preſented on Articles of In. 


quiry, as in the Saxon Times, bu 


they did not on ſuch Preſentment 
put them to their Ordeal, but in 


- troduced a Petit Jury in the Stea 


to try the Priſoner, and therefor 
the Priſoners did not uſe to — 


i their Evidence to the firſt Jury, - a 


they had formerly done, when the) 
were put to their Ordeats. 
Fron 


reign 
e ol 

and 
{end 
es in 
0 3 1 
e 0 
e the 
ſend 
#ter- 
7 the 
into 


imes 
In- 

but 
1Ent) 
t in- 
3tead 


* 


Annen 
From thence they only gave the 
Grand Jury ſuch Evidence as was 


ſufficient to accuſe. This was a 
great Reformation of the Law; for 


in the Saxon Times the greater Of- 
fences were tried by the Ordeal, and 


the leſſer by Compurgators; both 


of which were inſufficient Methods 
of determining Cauſes; and there- 
fore the changing this into a Petit 
Jury was of great Advantage. When 
theſe Judges in Eyre Itineramt re- 
turned, they lodged their Records 
in the King's Court of Exchequer, 
many of which ſtill remain ; and for 
the Fines and Amerciaments, which 
were in ſuch Courts, Proceſs went 
from the Exchequer ; and therefore 
on the Diviſion of the Courts, the 


Record of the Fines and Amercia- - 


ments were kept in the ſeveral 


Courts, and only Extracts out of 
them were tranſmitted into the Ex- 


chequer . 
But 
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vereign Courts. 


communicate with the 


InTRODUETION. | 
But the Juſtices in Eyte had a 


krger Authority chan any of the 


other Courts; for when * Cauſe 
concerned the King's Revenue, they 
could give Day into the King's So- 
So that the © <a 
ciarii Htinerantes were ſuppof 
Palin 
Refidentes; and to fupply their Places 
in all the Counties where the Sove- 


reign Eyre was not. 
As the Torn was ambulatory 


ons the whole County, fo the 


King's Court originally perambu- 
lated through the whole Kingdom; 

and after hs Conqueſt, when the 
Kings diſcontinued the Method of 
making their Circuits through the 
whole Kingdom, they then ap- 
pointed Juſtices 1 in Eyre, who Tor | 


in their Stead with a delega 


Power, but were always A 
Part of the King's Court exercifing 
their Juriſdiction within the Coun- 


ties; but being no more than a de- 


— 


INTRODUCTION. 
legated Power, there Was ſtill a 
Wii of Error from them before the 
King himſelf, and in the Palace of 
We ler, F the Seat of his 
chief Reſidence was, there were Re- 
fdentiary Juſtices, who heard and 

termined all Cauſes in the King's 
Conan given to bring ſuch Plea 
before the King himſelf. | 

The Juſtices in Eyre had ſeveral 
Articles, which they gave in Charge, 
and proceeded upon, 
Liberties came the firſt Day and 
made their Claims, that they might 


hold Pleas within their F nahi at. 


the ſame Time, and that the Juriſ- 
diction of the Eyre might appear, and 
when the Charters were loſt, thoſe 


but there were often 


„and Lords of 


Claims were allowed as Evidence of Conti 


their Franchiſe. = , 
The Marſhal 2s ha been Lac) 

being to take Care of the Priſonert, 

did attend the King's Court; but 


when the Juſtices became D* 


TY, 


E | | ſe Inthobtefrtom 
| ry, there was likewiſe a ſtationary 
ll Priſon, which they called The Fleet. 
Il The Fufticiar of England's Powet 
was that, which united the King's 
Courts under one Head, and being 
ſo great an Officer he was dangerous 
to the Government, and obn6xious 
to the Baronage, towards: the End 
of the former Period: 

Je Fry Peterſon, made Juſticiar 
totius Regni, and continued till 15 
John, got ſo great a Power, chat he 
11 became uneaſy to the Crown. 80 
1099 that King John, from his Death, 
380! ſwore he then began to' be King of 
Ih England, and though there were 
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il two Tuſticiars afterwards iti his 

Wi | Reign, they continued but for a 
Whii ſhort Time; for Peter de Rocher 
Mil was not lng! in his Office, and be- 
0 ing a Poitivin was not grateful to 
; 90 the Engl. ifh, and as to Hugo de 


Bur go, it is uncertain, whether he 
was 7uſticiar, or not. 


1 It 


 InTRODUCTION. 


It plainly appears King John had 


a Deſign to lay aſide the Power of 
the Juſticiar; and therefore he rea- 
dily granted an Article in the Grand 


Cbarter, that there ſhould be Reſi- 


dentiary Juſtices, and that Com- 
mon Pleas ſhould not follow his 
Court, but be held in ſome certain 
Place: Whereupon a Reſidentiary 
— was eſtabliſhed at Weſimin fler 
as a ſtanding Seat of Juſtice ; for 
the Determination of ſuch Pleas as 
were merely Civil, and belong to 


xxxi 


* 


the Subjects between themſelves; 


and thus began that Court now 
called the Common Pleas. 
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Court of Common Pleas: 
P22 as © : 1 8 
CHAP. I. 
Of the Court, 


+ } | 
m4 HE Stile of this Court is, PLACITA 
] apud Weſtmonaſterium Coram Petro 
King milite, & Sociis ſuis, Fuſticia- 
ris Domini Regis de Banco, de Termino 
San; Michaelis Anno Regni Domini Georgii, 
Dei Gratia, Magnæ Britanniæ, Franciæ & 
Hiberniæ Rex, Fidei Defenſor', &c. ſecundb. 
And becauſe all Civil Cauſes between Sub- 
B „ ject 
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| jet and Subject were to be determined there: 


therefore this Court was ſtiled Communita 
Placita, or Common Pleas.: And the Word 


_ Pleas anciently fignified the Convention of 


States in Campis; and becauſe in thoſe Con- 


ventions of the States, all Cauſes were heard, 


Reg. 179. b. 


debated and determined, therefore by Cor- 
ruption the Caufes got the Name of Pleas 
from the Court where they were decided ; 
and therefore the Court, that was particu- 
larly erected to hear and determine Civil 
Cauſes, was called the Court of e 


Pleas. 


This Court's Authority is founded on orĩ- 
ginal Writs ifluing out of Chancery, which 


are the King's Mandates for them to proceed 


to determine ſuch and ſuch Cauſes ; for it 
was a Maxim among the Normans, thatthere 
ſhould be no. Proceedings in the King 8 
Court in Common Pleas, without the King's 


Writ; therefore a Writ always iflued to 


warrant this Court's Proceedings ; and thoſe 


iſſued out of Chancery, becauſe, when the 
Courts were but one, the Chancellor had 


the Seal, therefore when they were divided, 
he ſtill keeping the Seal, ſealed all original 
Writs : By this Method the Seal was a Check 
on the other Courts to know what Cauſe 
was there, and. likewiſe that the Fines for 
having- Jaſtice in the King's Court ſhould 
be anſwered in the Court of Chancery before 
there. were any Proceedings ; and therefore 


ALLE, Fo. Hleta 


'of the Court of Common Pleas. 


Heta ſays, Dum tamen warrantum per bre- Fleta 5 8. 


dum Regis Cognoſcengi, nam fine warranto 
Juriſdictionem non habent neque Coertionem. = 


And Britton ſays, on the Eſtabliſhment Britton * 


of this Court, that they ſhall plead ſuch 
Common Phas as we ſhall command them 
by our Writ, ſo that the Proceedings on our 
Writs may be recorded. 

But this is to be underſtood when the 
Canis 1 is to be between common Perſons ; 


for when an Attorney, or any Perſon be- 


longing to the Court is Plaintiff, he ſues b 
Writ of Privilege, and is ſued by Bill, which 
is in Nature of a Petition ; both which ori- 
ginally commence in the Court of Common 
Pleas, and have no Foundation in Chancery. 
There are two Sorts of Writs; viz. Breve 
nominatum & Innominatum; the firſt contains 
the Time, Place, and Demand, very parti- 
cularly z as the other contains only a general 
Complaint, without the Expreſſion of Time 
or Damage; as the Action of Treſpaſs, 
which might have been at any Time done, 


and was intended to defend the Eſtate itlelf 
againſt the Invaſion of the Neighbours, and 


ſeems to have been allowed thus general ori- 


ginally before the Diſtinction of Bounds; 


and therefore the Vill only was alledged 
where the Treſpaſs was ſuppoſed to be done; 
the Plaintiff alſo might count of any Treſ. 


ore ¶ paſs committed before the Suing out of the 
eiore'l Original. 
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| Every Thing, that comes within the Com- 


paſs of the Writ, may be comprehended 
within the Declaration; but the Declaration 


cannot in any Manner be extended beyond 


the Writ; for in this the Common Law 


differs from the Civil Law; they begin with 
æ Libel, from thence there iſſued a Citation 


mentioning the Plaintiffs and -Defendants 
Names, and the Name of the judge; and 
the Ap pparitor having cited the Pants he was 
to take out a Copy of the Libel. In the 
beginning he had ſolemnes forme, fo that 
they held ui Cadit in Libella Cadit in Cauſa; 
e afterwards they changed it with Leave 


of the Court: But there could be nothing of 


this at Common Law, where the Chancery 
iſſued the Writ, which gave the Common 
Pleas Authority to proceed; and therefore 
they could not alter or change the Nature of 
the Action, becauſe the original Writ was 
the Ground of the whole Proceedings; ſo 
that whatſoever could be compriſed in the 
Writ, however multiferious, might be com- 
priſed in one Declaration; but whatever 
could not be contained in one Writ, could 


not be comprehended in the Declaration, 


becauſe the Declaration was to be conforma- 
ble to the Writ. | 

Theſe original Writs were contained in 
the Regifter, which was a Book preſerved 
in the Chancery, where the Forms of the 


W:its, as well thoſe that were brought 


from 


of the Court of Goninion Plaus. 
from Normandy as thoſe which were added 


into Drottaral'and Poſſeſſory; and Writs re- 
lating to Perſons into thoſe Ex contrattu, & 


Ex delicto. Under Ex contractu was couched | 


Debt, which was to reſtore the ſaine in Ni- 


mero; and the other the ſame in Specie, or 
Damages; and alſo Actions of Account, 
Covenant, and Annuity, Cc. Actions Ex 
delicto were either for Treſpaſſes founded on 
Force, which were Treſpaſſes vi & armis; 


or upon Fraud, which were: Actions u __ 


the Caſt. 
Theſe, whether e were the beſt L Di- 


viſions that could poſſibly be formed, yet 


gave the Rule of what could, or could not, 
be contained in one Declaration. 


Thus Debt on an Obligation and on a Cro. Gai _ 16 


by Maſters in Chancery, were tranſcribed : 
They divided the Writs 'relating ito Lands 


- 
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7 
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Mutuatus may be joined in the ſame Decla- Vent. 366.3, 


ration; : becauſe the Writ is general; and 


30. 4. 13. 
Broke, Join-. 


the Declaration upon both will be warranted dure in Action 


by the Authority given in the general Words g. 
in the Writ: So you may join Debt and 


there are Writs in the Regiſter, in which 
both are compriſed in the ſame Writ: So 
you may join Debt upon a Leaſe, and for 
Cloaths, they being in the Words of the 


fame Writ : But Debt and Account, or Debt: 


and Treſpaſs, cannot be joined in the ſame. 
Declaration, as there are for each ſeveral 


B 3 Writs, : 


Regiſter 139. 
7 H. 7. 4. 


Detinue in the ſame Declaration, becauſe Broke. Join- 
dure in Action 
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6 The Hiſtory and Practice 
Writs, and one does not warrant a Declara- 


tion upon the other. 
1 Vent. 365, Several Treſpaſſes may be joined, berate 


1 Vent. 223. they likewiſe are compriſed in one Writ; 


id. 1 Salk. 
10 cont. and ſo ſeveral Actions on the Caſe, where 


r Sid. 244. the Caſe is of the ſame Kind, may be 


4 „ joined in the ſame Declaration; as an Action 


for a Fraud on the Delivery of the Goods, 
2 Show. 250. and on the Warranty of the ſame Goods, 
ſays they were being both on the Contract: So againſt a 
1 common Carrier, on the Cuſtom of the 
Deceipt only. Realm, and Trover may be Joined, becauſe 
both on the Tort, it being a Violation of 
them not to deliver the Charge held contra 
Dalſton v. Janſom. The Firſt Count being on 


Contract, Lord Ray, 58. &c. S. C. 


2 Lev. 101. But an Aſumpfit and Trover cannot be 
. 233. joined; for the Mutuatus was turned into the 
1 Keb. #70. Aſſumphit ; Yet it is ſtill on the Contract, and 


different in its Nature from a Tort; and ſo 
they have never conceived one Writ on 
Caſes ſo diſtinct as on a Contract and a Tort, 

Which though they come under the general 
2g Head of Actions on the Caſe, yet are more 
diſtinct Caſes than Debt and Account, which 
cannot be joined. It is Doubt in "Lev. if 

bein g ſeparated i it be cured by the Verdict, as 

it is clearly ill on Demurrer. 

The true Reaſon why an Action may, or 
may not be joined, is not the Difference of 
. | -- me e Defendant” s Pleas ; Tor if that was _ 

Reaſon, * not join a Debt u . 
Obi 


Debt might be 
cauſe the Fine upon the Original was in Pro- 


of the Curt of © Commion Pleas. 


Obligation and a Mutuatus; for the 
Iflue upon Obligation is non gt fact, and 


upon a Mutuatus, Nil debet: But one Re- 


ſon of joining Actions ſeems to be, where 


the Proceſs and the Fine upon the Original 
are of the ſame Sort. Now in Debt the old 


Proceſs was Summons, Attachment, and 
Diſtreſs; and there was no Capras, becaufe 
the Man that commited a Tort might be 


ſuppoſed to fly from Juſtice ; now as ſoon Proceſc. 


as a Writ was returned it was filed, and then 
the Filazer was to ifſue Proceſs upon that 


Writ; and therefore they were to continue 


the Writ, ſo that the P/azer upon every 


Writ might iflue his proper Proceſs. ' There Fine, 


were likewife Fines upon Originals in Debt 
upon the taking them out, which were in 


the Nature of Compoſitions for private Perſons 
ſuing in the King's Courts, in order to have 
the beſt and moſt ſpeedy and proper Juſtice, 
but the Fines upon Treſpaſs were not upon 
taking out the Writs, but they were accord- 
ing to the Nature of the Tort in the Judg- 


ment: Hence it Was, that all Matters of 
put in the fame Action, be- 


portion to the Sum demanded; but they did 
not mingle Debt and Treſpaſs, becauſe the 


Fine upon the Treſpaſs - was in the Judg- 
ment; alſo the Judgment in Debt and Treſ- 


paſs was different, and therefore they could 


not e mingled in the ſame Original; for 
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10 upon the Action of Debt they had only an 
110 Amerciament which was affeered in 9 
1 | ' County; but upon Treſpaſs the Court ſet a 
; | — Fine, and levied it by a Capiatur. 
if | | Theſe Writs were delivered to the Sheriff, 
F |. | 5 who was the King's Bailiff in every County, 
11 j - and to be by him returned into the Common 
1 | | Pleas ; but the Sheriff before the Return of 
| HUMP +4. j. ſuch Writ was obliged to take Pledges of 
1111 Proſecution, which, when the Fines and 
Amerciaments were conſiderable, were real 


and reſponſible Perſons, and anfwerable for 
thoſe Amerciaments; but thoſe Amerciaments 
being now ſo inconfiderable, there are only 
formal Pledges entered, vig. Johannes Doe 
and Riiharkes Roc: Bu it there 1s a Difference 
in Treſpaſs and in Debt; for in Treſpaſs the 
Attachment on the Goods is the firſt Pro- 
ceſs, and by which the Defendant is hurt, 
therefore the Writ commands that the She- 
riff ſhould firſt take Pledges before he exe- 
cutes the Praceſs ; but in Debt they begin 
with a Summons, and the Party is not in- 
jured in the firſt Inſtance, therefore there is 
no Command in the Writ to the Sheriff to 
take Pledges; but unleſs he does, there is 
not ſufficient Authority from the Return to 
warrant further Proceſs, unleſs Pledges be 
put in above, as jn the King's Bench they 
always do on the Bill; the Reaſon why 
Pledges. were not taken in Chancery, but 


—— 


10 commjne to the Sheriff, was, that he living 

Ht . | | in A 
110 |. | 

WON * 


1 
of the Court of Common Pleas. 
n the Country was ſuppoſed 'to know who 
ere ſufficient Security, and being to levy 
e Amerciament afterwards, they were to 
take ample Security for them. : 
The Original is returned to the Cuſtos 
Previum, Who is the Commen Pleas Officer 
appointed to keep them; ſo that that which 
as an Authority. for the Court to proceed, 
ight be lodged with a certain Officer, in 


order that ſuch Authorities might be always 
orth· coming; and therefore to keep theſe 


* 


he Teſte and Return, excluſive of them 
doth, in order that there may be Time for 
he Sheriff to make the Summons, and that 
he Party might come up, though it were in 
he remoteſt Part of England. . 

The Law Days, which were formerly 
rom three Weeks to three Weeks in the 
daxon Courts, are now reduced into Terms, 
hich are all one Day. That the Buſineſs 
f the Seſſions might be tranſacted at once 
n the King's Courts, the Terms were ſo ap- 
vinted in Winter and Summer, as that pro- 
der Vacations were left for Holy-days, for 
ced-time, and Harveſt, and for the Juſti- 


ounties after Hillary and Trinity Terms, 
ich at are called Ty Terms. ag 


% 


Original Writs returned was his only Buſi- 


Theſe Writs have e Days bern Booth 3. 


iarii Refidentes to keep the Aſſiſes in the 
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The Terms themſeves were divided in 


ſeveral Return-Days, and the Writs were 
be made returnable at each of thoſe Day 


and Interſtitia were then made, that the B 
Lineſs of one Return might be diſpatch 
before that of another began; and therefq 
Fleta, fol. 86. ſays, Et prouiſum eft qu 
Juſliciarii de utroque banco placita ad un 
diem adjornata perficiant antequam de plac 
Diei ſeguentis quicquam ph itare incipiant, 
Zamen excepto quod Bffon illius die: ſuper 
mentis admittantur & adgjaceantur . n 
dantur. 


CHAP. IL 
Oo Proceſs. 


Roceſs is twofold, (aue. ) Real 
Fanal I: | 
Hin, 


Real. This was a Summons to n 


Tenant appear at the Lord's Court, and 


terwards, when the Proceſs is to be return 


into the King's Court, if the Party did 


appear, or ſend an Excuſe to the Lo 
Summons, to anſwer in a Plea of La 
this was reckoned a Breach of Feudal Du 
becauſe he was obliged to attend his Lot 
Court, ſo that the Lands in Queſtion v 
immediately ſeized into the Lord's Han 


of the Court of Common Pleas. 11 


2 


led Md if he did not appear on that Seizure, 
were ey were by Judgment awarded to the De- 
> Dayſhindant, as the Perſon taking on himſelf 
the Me Feudlal Duties which the former Tenant 
patch ad refuſed : But if he came in on the Sei- 


re, he might excuſe his Non-appearance, 
ther by ſhewing that the Bailiff of the 
ourt 2 4 not ſummoned him, or Inunda- 
on, . Tempeſt, Impriſonment, or other in- 
ncible Neceſſity, that his Ne 
xs not Want of Duty in him. 
And if after Appearance, he made De- Booth 21. 
Wult at a Day given, Proceſs went out to Jo. 25. 
ize his Lands; and if he did not appear on 

> Seizure, and excuſe his Default, it was 
Breach of Duty in him, and his Lands 
ere adjudged to the Demandant. 
When the Lord remitted his Right to the 
Ning, and it came to the King as Lord Pa- 
al af:mount, the Proceſs in the King's Court 

s formed upon the Proceſs in the Feudal 

ourts below,. and therefore the Magnum : 
ape, (i. e. Grand Cape) iſſued to ſeize the 
4 1 into the King's Hands, and to warn 
sturiſhe Defendant to come to excuſe his De- 

dn M2 If he did not on the Return appear, 
nd fave his Default, by ſhewing he was not 
Wammoned, or ſome invincible Neceſſity, as 
aforeſaid, Judgment was given for the De- 
mandant, unleſs he releaſed the Defaults ; 
Ind then the Grand Cape was no more than 
. bu Summons, and the Demandant de- 
. | clared 
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il); clared againſt him as if he had appeared 
If the firſt Summons. This was often doy 
ih | -when there had been any Fault in Sus 
I | _mmoning the Tenant; but if the Demaiid: 
Juſhfied on his Defau lt, and the Tena 
faved his Default, the Writ abated ;- becay 
he puts the whole Cauſe on the Tenan 
Failure in his Feudal Duties, by not atten 
ing the Court: If after Appearance, D 
was given, and the Defendant made D 
fault, a Petit Cape went out to ſeize t| 
Lands, and for the Tenant to hear Jud 
ment; and if on the Return, the Defen 
ant did not ſave his Default, by ſhewing : 
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1 invincible Neceſſity, Judgment was'-givt 
| for the Demandant, becauſe this was 
| Breach of his Feudal Duty; but when t 


+, * Tenant appeared and prayed an Imparlanc 
if he made Default, there ſhould not be 
Petit Cape iflued, but the Lands ſhould | 
| ſeized, becauſe it was a Day given him 

bis o own Expence. 


* Second, ' 
Perſonal. According to the antient t Inſt 
tution the Sheriff was to ſummon; and th 
was done either Perſonally, or elſe the Sun 
mons was left at his Houſe ; and therefor 

the Sheriff was to return either Sup 
feci, or Nil habet in Balliva mea per qui 
Summoneri poteſt; on this Summons th 


It Party either append, or abel, or mad 
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of the Court of Common P ſeas. 13 


Fault; if he appeared, they proceeded 
inſt him, and the win pleaded; of 
ich hereaſter. 
There is an Officer in the Court, that is 
led the Clerk of the Efſoins, and he keeps 
Roll on which were entered the Eſſoins; 
d if the Defendant on this Roll has a Day 
en him to a ſubſequent: Term, he cannot 
er his Appearance of the Term in which 
> Excuſe is given; for the Plaintiff by the 
ſoin-Roll had the ſame Day given him as 
> Defendant had: and they will not allow 
2 Defendant to appear. and plead 1 in the 
ſſence of the Plaintiff. 


ſe by a Servant for not appearing,) the 


Was 

en ti cuſe was to be ſent on the Day the Writ 
lane s returnable ; for if he omitted that Day, 
t be ur Exception miglit be entred the next Day 


is Non- appearance, and you might have an 
aer that the Defendant's Eſſonium non Re- 
iatur; and from this Exception fo taken 

W { entered, the ſecond Day after theReturn 
he Writ was called the Day of Excep- 
In. The third Day the Sheriff returned 
$ Writs into Court, which were delivered 
o the Cuſtody of the Cuſtos Brevium, and 
dm thence this Day was called the Day of 
rurna Brevium ; and then it was that the 
uct was ſeized of the Cauſe by the Poſſeſſion” 
the Writ. The fourth Day was called the 


ppearance-Day, or dies amoris, which was 


the 


If he eſſoined, that is, he ſent his Ex- Cro. El. 367. 
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The Hiſtory and Praftice 


the Time granted ex gratia for the Party 


appear; if the Party did not then appear, . 


Plaintiff offered himſelf, and the Filazer 


corded his Appearance, and that the She 
had returned, he either ſummoned the U 
fendant, or that the Defendant had nothi 
by which he could be ſurnmoned ; and 
the Sheriff returned Summoneri fect, then 
awarded an Attachment and Diſtreſs infin 
in Debt; but in Treſpaſs, becauſe there wa 
Fine to the King; the King's Proceſs (whi 
was a Capias) was awarded, or a Diſtr: 


as the Court thought proper; but if t 


Sheriff returned Nil habet in Balli va mea] 
quod fummoneri porgſt, then the Capias v 
awarded even in Debt, and this came in 
the Statute of Marlbri age, which gave 
Lords the ſame Liberty of having their B 


 iffs in the Priſon, as the King's Account 


did before ; and therefore the Capras v 
awarded on the Nibil returned; 2 5 Ed. 
Ch. 17. brought in the ſame Proceſs in De 
Detinue and Replevin ; and 19 H. 7. 
Actions on the Caſe; if the Defendant co 
not be arreſted on the Capias, the Cap 
being returned Non eff inventus, and filed v 


the Cuſtos Brevium, the Plaintiff ſe obtu 


and the Court granted an Alias and ſoa P 
ries; all theſe are made out by the Flas 
who is ſo called from the Files, which w 


Warrants for him to continue the Proceſs 


2 


of the Court of Common Plan. 


Party Upon the Return of a Non eff inventus 

ear, Mon the Piuries, the Plaintiff might _ 

azZzer f ' Defendant to Ou flawry. . 
ghet But the Proceſs of Outlawry „ 


the ) > Defendant out of the King's Protection, 
| d by which he forfeited all his Goods, 
; and d was impriſoned, and loſt the Profits of 
Lands, there was great Care taken that 
Perſon ſhould be outlawed without ſuf- 
re wal ient Notice, and great Contumacy to the 
0 whit poſs of the Court ; and therefore not only 
e Capias's were iſſued, before there could 
Proceſs of Outlawry, but likewiſe -there 
mea ¶ re three Officers concerned in that Pro- 
s, that it might not be made in the King's 
ie in urt behind the Party's Back: The firſt 
ave fcc is the Chancery, from whence the 
eir B iginal iſſued; the ſecond, the Filazer, 
ountilho made the Capras, Alias, and Pluries; 
4% wild the Exigenters, who made out the Exi- 
.. 
in Del When the Exigent went out, it was to be 
ed to the County where the Perſon really 
as, for there the tranſitory Action was ori- 
* ly laid, for the Creditor was to follow 
80 wi e Debtor, wherever he was to be found; 
d becauſe the Outlawry was only firſt for 
5 a Ph reaſon, Felony, or very enormous Freſ- 
Fila aſſes; therefore the Proceſs was to be at the 
um, which was the Sheriff's Criminal 
ourt, and held not only before the Sheriff 
Und 1 before the Coroners, who were the an-- 
| tient 


The Hiſtory and Practice 


tient Conſervators of the Peace, bing: t 


beſt Men in every County, to preſide. Wi 
the Sheriff in his Torn, and they pronounce 
the Outlawry upon him; but, before tl 
was pronounced, he was to be -quento E 
acts, for he had three Days for Appearanc 
and one for Grace, and if he ſtood in Co 
tempt at all thoſe Days, at the fifth Count 
Court he was pronounced outlawed: by t 
Sheriff and Coroners, and the Sheriff r 
turned ſuch Outlawry ſo pronounced on t 
Exigent : After ſuch Judgment was obtain 
in the Court below and returned by the Sh 


Tiff and recorded above, they could take o 


Execution againſt the Outlaw; which is e 
ther general to arreſt the Body, or ſpecial 
arreſt the Body, extend the Goods, Land 
Debts, and Choſes in Action, Lut. 33 

31. And when the Inquiſition is taken, 


is returned by the Sheriff into the Comm 


Pleas, and then a Tranſcript of the Ou 
Jawry and Inquiſition is tranſmitted into tl 
Exchequer ; and thereupon if any Debts | 
returned due from any one to the Outlay 


on Application to the Exchequer a Scire H 


cias iſſues to ſuch Perſon, to ſhew Cauſe wh 
the King ſhould not have ſuch Sum foun 
due on the Inquiſition to the Outlaw. II 
Reaſon of returning the Tranſcript: of ff 
Record from the Common Pleas into the E: 
chequer is, for when the Inquiſition has re 


turned the Outlav/ to be poſſeſſed of an 


| Goot 


\ 


of the Court of Common Pleas. BY 
Goods or Lands, he being out of the King's 
Protection cannot enjoy any Thing; and the 
Profits of the Lands are to be ſeized into the 
King's Hands, but the Lands are not for- 
feited, unleſs it be in a capital Caſe, and 
then after the Year and Day he forfeits as if 
he had been convicted: But in other Caſes, 
the Profits are ſeized whilſt he continues 
outlawed ; and therefore the Tranſcript of 
his Record is ſent into the Exchequer, that 
the Court of ordinary Revenue may have it 
in Charge; but the Court of Exchequer 
uſually grants a Cuſtodiam to ſuch Perſon as 
ſued the Outlawry. ; 

h is ei Aſter Judgment you may upon a Capias 
ecral Had Satisfaciendum, without Alias or Pluries, 
Lande have an Exigent, and thereupon outlaw the 
. 330 Defendant, becauſe he having been already 
ken, i Iin Court before Judgment; and having Co- 
vm nuſance of the Debt, he ought to pay the 
Out Debt on the firſt ſuing out of the Capras, 
ato the other wiſe it is a Contumacy in not perform- 
=bts being the Judgment of the Court, for which 
utlawMWDiſobedience he is put out of the King s Pro- 
ire Fufection; you may, after Judgment in Out- 
ſe whyWawry, have a Capias in any County, becauſe 

. foundWc being a Perſon outlawed, can have no 
 ThaProperty any where, but to be ſeized every 
of- thevhere ; and if he be ſued to Ontlawry after 
he Ex. udgment, there needs no Scire Facias to 
nas re-. ene w the Judgment after the Year and Day, 
of anypccauſe being outlawed, you may have Exe- 
Goods cution 
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The Hiflory and Practice 
cution on his Effects at any Time, on Be- 
half of the King; and there is no Occaſion 
to give him a legal Notice who cannot be 
found and who is out of the King's Pro- 
tection, and fo cannot be heard, 

N otwithſtanding the Care taken by Ed. 1, 
in the Formation of the Court of Common 
Pleas for the due iſſuing of Proceſs towards 
Outlawry, yet Outlawries were ſued where 
the Plaintiffs never appeared in proper Per- 
ſon ; and therefore a Penalty of 40 s. is im- 
poſed on the Plaintiff for ſuing out an Out- 
lawry, without his own Oath, or the Oath 
of ſome of his Counſel, of his Appearance 
in Perſon, and like Penalty of 40 5. is im- 
poſed on the Attorney for the Non-entring 
his Appearance, by filing a Wartant of At- 
torney on Record. 

From hence it is become neceſſary, that 
the Party ſhould appear, at leaſt by an At- 
torney, before the Exigent is ſued out, which 
Attorney, being an Officer of the Court, 1s 
reſponſible to the Court, that there is a real 
Plaintiff who ſues the Outlawry ; thus the 
Intent of the Statute is fatisfied, and the Pe- 
nalty for the Perſon's not appearing in his 
own Perſon being fo inconfiderable, no 
one thinks it worth their while to proſecute 
for it. 

This Statute did not yet remedy all the 
Inconveniences on the Proceedings to Out- 
Hwries, and therefore the 6 H. 8. c. 4. _ 

That 


of the Onirt of Common Pleas. 
That no Man ſhall be outlawed before He is 
-oclaimed in the County where he lives, or 
did laft live; and by 31 Eliz. c. 3. the She- 


riff is to make three Proclamations ; the firft 


in full County, the ſecond at the Seſfions, 
and the third near the Church-Door where 
the Defendant lives, or at leaſt laft lived: 
On this Statute there was framed a Writ of 


Proclamation. Theſ, Brevium, 173. This 


Writ is additional to the Exadtus in the Exi- 
gent; if he appears before the Return of the 
Exigent, he may ſue out a Super ſedeas, which 
he procures from the Exigenter; but this 
Appearance muſt be firſt recorded of that 
Term in which the Exigent iſſues; and this 
is allowed, becauſe there is a Day given 
him by the Writ to come in, and his Neglect 
of not appearing is ſo very penal, that they 
give him Leave at any Time to appear be- 
fore the Outlawry pronounced and returned; 
the Reaſon of his being proclaimed at tlie 


| County-Courts is, that he may ſurrender 


himſelf; and if he does this, he ſhall not be 
obliged to put in Bail, becauſe he was never 
in Cuſtody ; but if he comes in on the Ca- 
bias Utlegatum, where there is any Debt 
mentioned in the Original, there he muſt 
put in Bail to the Debt, becauſe being in 


Cuſtody he ſhall not be diſcharged without 


Caution; but where there is no "Debt men- 
tioned, his Caution cannot be adjudged, 
there being no Quantum of the Plaintiff's 

C2 Demand 


19 


- - 
5 . * — a 3 — ED — — - 
—_ 0 EPR Warne Cs ERR. © HEE ou 3 * N 2 3 — * £ 
* 


a 
a 
— Viray,, 
X 
— 


1 


R A2 
0 — 


— . — 5 : * PTY 
” 8 — —— — 
— . — 2 . 
- — 
1 
ͤ— :: ]⅛² mꝛ¼ ̃˙rè_j ⁊ 
ol 
. 


10 
61 k r 
ö nl 20 The . FO and Price 
1000 5 
. Demand on the Record, and ſo they 60 
100 common Bail only; but if he comes in be 
6 fore the Exigent is returnable, there he ſha 
* give no Bail, 8 the Original r 
| the Debt. | = 
2 | A 5 '# 


CHEM 


of Bail. | 7 . wh 


H Aving thus conſidered the RIFT Ake 
againſt the Defendant, when he nęi 
ther appears on the Summons nor can b. 
taken on the Capias, we will now conſider 
him as he is taken up by the Proceſs.” ' 

If the Party be taken; he either gives Ball, 
or not. | 

If he gives Bail, the Party! is at Liberty te 
take an Aſfignment of the Bail-Bond, or to 
amerce the Sheriff for not bringing in the 
Body; if he does not take Bail above, or the 
Plaintiff declaring againit him as in Cuſtody. 
Fin, When Ball is taken, and the Plain- 
tiff fo takes the Aſfignment of the Baik- 
Bond. When the Sheriff arreſts any one, 
he is obliged to take Bail, which is by the 
23 H. 6. c. 10. otherwiſe an Action lies 
againſt him; formerly before the Statute he 
was not obliged to take Bail, unleſs the De- 


* ſued out a Writ of Mainprize, be- 
cauſe 
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* the Court. of Common Pleas. 


cauſe the Writ commanded him to take him, 


but he might take Bail of his own Head; 


and if he had not the Body ready according 
co his Return, he was amerced; as he now 


is, if the Plaintiff does not take an Aſſign- 
ment; but if he does, he is not amerceable, 


for the Plaintiff has waved the Benefit of the 
Amerciament by accepting the Bond the 


Sheriff took accor ding to the Statute : But 
before the Statute for the Amendment of the 
Law, he was to have ſued in the Sheriff's 
Name; and if the Sheriff had releaſed the 
Action, his Remedy was in a Court of Equi- 

; but by the Statute of the Amendment 
of thy Lay the Intereſt of ſuch Bond paſſes 
by the Aſſignment to the Plaintiff, and he 
may ſue, it in his own Name. 

Secondly, He may have him brought up; 

this is uſually done, when the Plaintiff diſ- 


likes the Security.the Sheriff has taken ; and 
the Sheriff having returned a Cepi Corpus, it 


64 Breach of Daty in him not to bring him 
in according to his Return, for which the 


Court.amerces him, as one of their Officers. 


who had. been difobedicnt to their Wrat, 
which is returned and filed ; the Court 
amerces him, becauſe it appears on Re- 
cord he has diſobeyed the King's Writ; 
but if the Writ be not returned, and they 
make an Order that the Sheriff hall return 
kis Writ in four Days, as is uſual, where the 
Diſobedience is to be pronounced by Order 
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22 De History and Pratdice 
of the Court, and conſequently a Contemp 
of the Court as a Court, for which an At 
tachment lies. 

But if it be in another Term, then ther 
muſt be an Habeas Corpus upon a Cepi re 
turned, becauſe the Sheriff might be pre 
pared to have him according to his Writ th 
firſt Term; but not being required to hay 
him in Court the Second Term, an Habes 
Corpus is neceſſary, and, the Sheriff in thi 
Writ muſt return the Body, or a Languidu 
or a Mortuus, or elſe he will be amerced. 

If the Sheriff returned a Cepi, and Para 
tum habeo on a meſne Proceſs, he ſhall nc 
be amerced if he does not bring i in the Bod) 
though he ſhall be amerced if he does nc 
return his Writ; and the Reaſon is becaul 
the Sheriff is bound to bail the Party by th 

x Rol. 807-3. 23 H. 6. and therefore if the Sheriff we mit 

Cro. El. 824, taken in his Sureties, he ought not to ſuffe 

. in his Liber ty, and the Returning his Wr. 
is in his own Power; but it may not be i 
his Power to bring in the Body which h 
was obliged to bail. If the Sheriff returne 
a Cepi Corpus, and Paratum babes, or Lat 
guidus, where the Defendant is at large with 

out any Bail taken, he is not aided by 2 
H. 6. but an Action for a falſe Return lic 
againſt him; but no Action lies on ſuch Re 
turns, though falſe, when he has taken 80 
curity ; becauſe he is obliged by the Statu 
to _ Bail of him, 


Noy 391. 
1 Rol. Abr. 
807. 


ecaule 
Dy the 
S miſ- 
ſuffer 
Writ 
be in 
ch he 
urned 
Lan- 
with- 
Dy. 23 
rn lies 
h Re- 
en Se- 
tatute 


1 


of #bL C ourt of Common Pleas. 


If a Capias iſſues to a Sheriff, and he Bull. 200. 
arreſt the Defendant on a Meſne Proceſs, Moor 852. 


and he take the Body, and the Defendant = ac. 410. 
1 Rol. Rep. | 


be reſcued by J. S. he may return the 
Reſcue, and ſuch Return is good, and no 


againſt fuch Reſcuer, or fine him: But on 
a Capias ad Satisfaciendum, ſuch Return is 
not good, and an Action for an Eſcape will 
The Reaſon is, that antiently every Man 
being in Decenna had Bail, and now is pre- 
ſumed to have Bail ready to be anſwerable 
for his forxth- coming, and therefore the She- 
riff is not obliged in Duty to take the Poſſe 
Comitatus to aſſiſt him; but when Judg- 
ment is paſſed, and his Bail do not᷑ ſurrender 
him, nor pay the Condemnation Money, 
then a Capias iſſues, to which there can be 
no Bail, and there it is preſumed that he will 
not be forth- coming, becauſe neither he 
nor his Bail have fatisfied the Judgment; and 
therefore the Sheriff then ought to take the 
Poſſe Comitatus, and confequently it cannot 
be a good Return that he took the Body, 
but that it was reſcued; and the Party may 
have an Action of Eſcape againſt the Sheriff 


on this Return, or a new Capras for the Ro. 90g. 
Return of an ineffectual Execution; but if Cro. Car. 240, 
the Sheriff had permitted him to go at large, 55. 


he could have had no new Execution, for an 


C4: Effectual 


5 £ F g Cro.Eliz 868. 
Action of Eſcape lies againſt him after ſuch; Lev. 46. 


Return; but the Court will iſſue Proceſs Palt. Sher. 
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The Hiſtory and Practice 
effectual Execution is returned, and ſo the! 
is a Pledge for Satisfaction in the, Cuſtod 
of the Sheriff, for which he is only anſwe 
able. 

Antiently they had Caſtles, Forweſles, ar 
Liberties, 5 they refiſted the Sheri 
mexecuting the King's Writs, which creatir 
Ae Inconvenience, the Statute Weſtm. 

c. 39. hindered the Sheriff from returnir 
Reſcues to the King's Writs of Executio 
the Words are, Multoties etiam falſum da; 
Reſponſum mandato, quod non potuerunt Ex 
gut prœceptum Regis fpropter Reſſſtentiam P 
teftatts alicujus magnatis, de quo Caveat vi 
de cœtero, guia hujuſmods Reſponſio multum r. 
dundat in R Domini Regis & Coron 
fue, & gue m cito ſub-ballivi ſui teſtificentu 
guod inve ner unt hujuſmod: Refiftentiam, ſtati 
(omnibus om ſſis) aſſum! to ſecum poſſe Comita 
fi, eat in propria perſona ſua ad faciendu 
Executionem, & fi inventat ſuos ſubballity 
veraces caſtigat reſiſtentes per Priſonam, a gi 
non deliberentur, fine Heciali pracepto Domi 
Regis. 

The Judges conſtrued theſe Words toe 
tend only to Executions, and not to Wri 
on Meſne Proceſs; and that the Sherif 
were not obliged to carry the Poſe Com! 
tus, where the Man was bailable, for the 
did not preſume that in ſuch Caſes tt 
King's Writ would be diſobeyed. 7 


« 4 


* 


of the Court of Common Pleas. 
o there The Original of Commitment for Con- 


uſtody Wmpt ſeems to be derived from this Statute; 
nſwer. r fince the Sheriff was to impriſon thoſe 


arded ſuch Proceſs muſt have the ſame 
uthority to vindicate it ; hence if any one 


88, and 


Sheriff 


reating fers any Contempt to the Proceſs, either 

im. 2. Word or Deed, he is ſubject - to Com- 

urning | itment during Pleaſure, (vis. ) a. qua non 

zution, aw „ine. ſperiali pracepto Domini Re- 

1 dant Ws; ſo that notwithſtanding the Statute of 

f Exe- A Char. that none are to be impriſoned, Mag. Chart. 


m Po- 
at vic WW! fer Legem Terre, this is one Part of the 
aw of the Land to commit for Contempts, 


d confirmed by this Statute. 


latin ¶ the Sheriff, Mandavi Ballivo talis Liber- 1 —_— 
mitat' Wis, qui ; nullum dedit mihi reſponſum, which ef and 05; 


endum 
Allis 
a qua 
Domini 


mof Writs. Theſe Liberties began in the 
on Times, and were Grants from the 
own to Lords, of Juriſdictions within 
emſelves, ſuch as Infangthef and Out- 
ngthef”; the firſt of which was a Power of 
ite and Death over their own Tenants, 
at had committed the Felony ; the other 
oer over any Perſon accuſed of F eienr, 
ithin their Manor. 

Theſe private Juriſdictions were retrench- 
after the Conqueſt as much as poſſible, 


to ex- 
Writs 
heriffs 
omi {a= 
r they 
2s the 


The 


| venient 


at reſiſted the Proceſs, the Judges that 


cauſe they would have been very incon- 


25 


5 fer Legale Fudicium partum ſuorum, cap. 29. 


There likewiſe i is in this Statute a Return vide Cowel's 


a good Return, if the Bailiff has the Re- fangthef. 
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The Hiſtory and Practice 


venient to the Normans; but in Recomp 


thereof, all Eſcheats for Felony were alle 


the Lord of the Manor, as if he had i 
cifed ſuch Juriſdiction : But after the 
queſt, the Lords fell into a new Met 
for, to maintain their Authority within 
Neighbourhoods, they purchaſed the 
—_ of the Hundreds, ſometimes for \ 
for Life, in Fee, at a certain Rate in 


Farm, and for this they had the Court- 
the Aſſizes of Bread and Beer, anc 


Amerciaments, (viz.) the Fines for 
Breach of any of the Articles properly 
minable in the Leet; and they ice wi 
the Return of the Writs ; ſo that the 
appointed his Bailiff to execute the E 
Writs within his Franchiſe, and the 8l 
who is the ordinary Bailiff ef the Ci 
could not enter the fame, which was a 
Obſtruction to the publick Juſtice  t 
medy this Weſtm. 2. — 29. Enacts, 
if ſuch Bailiffs gave no Anſwer to the 
riff, the Court ſhould grant a ſpecial” 
rant with a Non omittas, which auth 


the Sheriff to enter the Franchiſe; by v 


it appears, that the King's Bailiff w 
anſwer the Sum due from the Fran 
yet they were Bailiffs to the Sheriff, t 
ſwer the King's Proceſs fent from 'bi 


them. Theſe Liberties being erecte 


Grant from the Crown, unleſs they 
been allowed in Eyre, when ſuch C 


ice % the Court of Common Plas. 27 


e been ſhewn, they cannot be preſcribed 
it is true the Non omittas is mentioned - 
* and Feta, which makes Lord 


compen 
re allow 


had Ee 


the C ſuppoſe it was at Common Law; but 
Methol to be obſerved that there were Syſtems 
thin th Tar, which like Britton and Glanville 


the Balle publiſhed by Edward the Firſt, and 


for YeWpoſed of ſuch Oaſis as had been uſed, 

e in Fl likewiſe of ſuch Laws as he intended; 

>urt-Loſ thoſe of them that related ta Barozage : 
and rc generally enacted by the firſt Statutes 

s for de by their own Confent ; therefore after 

perly er e if the Sheriff ben into the 

ewiſe h Arra without a Non omittas, he was 

the LM ect to an Action, but the Execution was 

he Kind, becauſe he had an Authority to levy 

ae Sher Money on the Goods, where-ever they 

e Crowſ:e found within the County; for Erect- 

vas a g the F ranchiſe did not exclude it from the 

e; to 2 s Proceſs ſent to the Sheriff of that 

as, II unty ; ; but the Fee-Farms being payable Plow. 216, 

the Siflthe King, if they were not paid in by the 245; 

cial Wiliffs at the Exchequer, Proceſs went out 5 2 4. 

authorifllevy them, which would have been im- | 

by whiheper, if ſuch Franchiſe had been exempt 

ff was Im the County: Hence the Notion came, 

Franchiffſ#t the King's Proceſs was a Non omittas F. N. B. gs: 

ff, to off Courſe, becauſe the King was to levy his 29 H. 7. 7. 

n him e- Farm from the Bailiwick, and in the 42 a 

rected Writs at the Suit of a common Perſon it is 11 H of = 

they hi od, the Sheriff being liable to an Action, 3 | 

ch Gra ich is on n the Rule, quod fieri non debet ſed? 1 6. 
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28 We Hiftory and Practice 


34. Fatt valet ; the Money is well le 
Br. Ret. 26. though the Sheriff is ſubject to mak 
H. 4. . Lord Amends for entering his Liberty 
when there is a Non omittas propter ali 
LTibertatem, there by this Statute, he 
enter the Franchiſe ; ſo by Weſtm. 1. cat 
where he is to make Deliverance by R 
vin, he is to enter; ſo where he is J. 
as by a Writ of Red eiſin, he ſhall ente 
Franchiſe; becauſe the judicial Power lc 
in him by the Statute cannot be transf 
by him to the Bailiffs. In Waſte the 
riff has Authority by the Statute to ente 
Fitz, Chart. 2. Franchiſe ; ſo he may enter upon a Wa 
1 Ed. 3. 56. for Breach of the Peace, for this is a 
43 wa King's Suit, and therefore a Non omi 
and therefore it cannot be ſuppoſed tha 
King would be debarred of having his 
Procefs executed in any Place; and ther 
in the King's Caſe, if the Sheriff does 
enter the Liberty, but returns Mandavi 
ivo, he is amerceable : When the Bail 
Party, the Sheriff is to do all Acts; fo 
Intention of the Liberty is for Stran gers, 
not to make Lord or Bailiff Judge in 
own Court. 


41 Aſſ. 17. 
1 
Br. ret. 78. 


er” 4- 9. The Bailiff of the Franchiſe cannot « 


Br. Ofic. 35. into the Guildable, and if he does it is 
Dalt. Sher. 


7” neous, becauſe he has no Authority or 
= he ranchiſe, more than mo Sheriff h. 
another County. 


ui 


Fe. 


of the Court F Common Pleas, 


rell ley] 


ron vo Liberties within a County, (VS. St. 


und de Bury and Etheldred de Ely in Suf- 


er ain and a Capias be directed to the Sheriff 

„ he i Ake the Body of B. and the Sheriff re- 
I cap. Ss that he has made his Mandate to the 
vy Rei of Sf. Erhelred, who has made no 

is JudWvecr ; in this Cafe the Sheriff on a Nor 
en ter as ſhall enter into the Liberty of Bury, 
ver lodaffſch the Bailiff of that Liberty has made 
transfer Default; but this is to be underſtood of 


the 8 
enter 
Warn 
is att 
2 ognittt 
4 that 1 
his of 
therek 
does n 
dai Bi 
Bailiff 

- fort 
gers, al 


in thy 


Proceſs of the King's Bench ; for the 
mon Pleas recites the Capias, the She- 
s Return, that he has made his Mandate 


then gives the Sheriff Power to enter the 
erty; but in the King's Bench on the 
riff's Return on the Latitat, the Autho- 
is general, Non omittas propter aliquam 


nter not only that Liberty, but all the 
erties within the County : And this ſeems 
e grounded on the Words of the Latitat, 
) latitat and diſcurrit, fo that the De- 
dant is ſuppoſed to ſkulk and run from 
Place to another; and therefore the 
omittas was made general, that he might 
run from one Liberty to another. As 
ſe Bailiffs of Franchiſes were Bailiffs to 
ir Lords by particular Grant from the 
wn, the Sheriff could not enter to make 
cution, without ſpecial Authority given 


not ent! 
t is err 
y out ( 


ff has! 


n Semaine's Càſe, it is faid, that if there 5 Co. 92. 
Offic. Br:135. 


Theſ. br. 166. 


he Bailiff, who has given no Anſwer, 


ertatem, which gives the Sheriff Power 


by 
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Hiftory and Practice 
by the — as we hive already 
therefore the Shefi ffs were not anfwe 
for the Bailiffs falſe Returns, who did 
belong to them, but to the Lords o- 
Franthifes, for ſuch Refurn is made b 
Lotd's Bailiff, and not by the Sheriffs 
liff. 

But if the Bailiff of the Franchise 

lade an inſufficient Return, and the 8 
returned that to the Court, they forr 
held the Sheriff was anfwerable, and ne 
Bailiff, for an inſufficient Return i is ne 
turn, and the Bailiff making no Returr 


Sheriff ought to have faid thaf the | 
| Nullum dedit reſponſum ; but this is a 
by 27 H. 8. c. 14. which fays, tha 


Atictolathenits for inſufficient Returns 
by Bailiffs of Franchiſes ſhall be ſet © 
Bailiffs Head, and not on the Sheriff 


that it ſeems, "that after an Amerciame 


an infefficient Return,- which we hay 
ready ſaid to be none, the Court will : 
a Non omittas. 


But if there be a perpetual Baili 


Charter within the Guildable, he is til 
- liff to the Sheriff, and not to any Lor 


Franchiſe ; and therefore the Sheriff n 
ing to enter a Franchiſe he cannot 
Mandavi ballivo; and if he could, 


could be a Non omittas u pon * be 


there 1s noLiberty to be entered ; and 
fore if ſuch Bailiff within the Guildabl 


* 


of the Court of Common Pleas. 31 


"Ice 
; g execute ſuch Writ, and give the Sheriff 
ady f tisfactory Anſwer, he may execute the 
aſwell. ir by his own Bailiff; for he is intirely 
> did ponfible to the Court for the Execution 
7 of ¶ the Proceſs: Where the Return relates 
A 10 WT hings permanent, the Sheriff muſt re- 


n Mandavi Balliuo to the firſt Procels ; 

if he makes any other Return to ſach 

xcefs, ſuch Return concludes of courſe gro. ret. br. 

t the Execution of the Writ was in his 89 
er, and that the permanent Thing in Bro. Jud. 133. 
ecution to be done was within the Guild- 


chiſe þ 
forme 


nd not! 


15 0 , and he cannot contradict ſuch Return, 
, any ſubſequent Return to another Writ. 
the Ba WThus in Alias Summons in Dower. the 
is alta if cannot return Mondavi Ballivo, for he 
4 on ht to have made this Return upon the firft 


rit, that ſo the Court might have awarded 
on omittas ; but if it relates to Matters 
rfitory, then the Sheriff may return Man- 
; Balkvo on the Second Proceſs, as on an 
ias Capias, for the Body might be in the 
berty on the iſſuing the ſecond: Proceſs, 
ugh it was in the Guildable in the firſt ; 
| therefore the Return of the firſt Proceſs 
s not conclude him from returning the 
berty to the ſecond Proceſs. 


ſet ont 
eriff's; 
ament 
have 
will aw! 


Bailiff | 
8 ſtill B 
Lord d 
iff not 
not reti 
ald, the 
t, beca 
and the 
dable d 


returned Cepi, a Diſtringas iſſues againſt 4, 8, 4. 1. 
Succeſſor, becauſe he takes it ug under 
Return of his Predeceſſor. 


Note; 


If the Bailiff of the Liberty dies after he Br ret. br. 99. 
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the Writ is recorded by 


The Hiſtory and Practice 
Note; It is now uſual to take out 
Gaties and Non omittas together, wit 
ſtaying for the Sheriff's Return. 
We come now in the ſecond Place to 
ſider the Defendant's appearing and pu 
in Bail above, or the Plaintiff's decl. 
againſt him in Cuſtody, + 
The Appearance of the Plaintiff arid 
fendant in propria ferſona at the Retur 
the Filazer, be. 
he was to continue the Proceſs of the C 
till the Prothonotary took it up on the 
claration; this Prothonotary ſets forth 
Authority by which the Court procee 
that it might appear the Court had C 
zance of the Cauſe, and that they pur 
their Warrant; and therefore in all Act 
where the flrſt Proceſs is by Summons, 
he did not appear at the Return of the 8 
mons, and they had iſſued ſeveral m 
Writs, yet they only took Notice of 
Summons, and ſaid Summonitus fruit ad 


ſpond, and fo in Treſ paſs Attachiatus 


ad reſpond”, being ſufficient to ſhow t 
Authority, 

Before the Stat. of We PIP 2. cap. 
all Attornies were made by Letters Pat 


under the Broad Seal, commanding the 
- ſtices to admit the Paton to be his At 


ney ; theſe Patents, where they were 
tained, ſeemed to have been inrolled b 
proper Officer, called the Clerk of the M 

ra 


Out 'h 
Wi Wi 


e and ) 
eturn | 


forth t 


of thi Court of 2 Phar. „ 


ants, and alſo the Courts inrolled theſe Fa- 
nts on which any Proceedings were. If 
uch Letters Patents could not be obtained, 


he Perſons were obliged to appear each Day 


Court, in their proper Perſons. 
This Srarute gives to all Perſons a Liberty 


Na ff appearing, and appointing an Attorney, 


if they had Letters Patents; and therefore 
e Clerk: of the Warrants received; each 
perſon's Warrant, and upon the Warrant it 


ally appeared to the Court, that he had 


ppointed ſuch a one his Attorney, to the 
nd of the Cauſe, unleſs revoked; ſo that 


n each Act dls is no Occaſion of the 
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Plaintiff's and Defendant's Preſence, as was 
ſed. before that Time; this Authority con- 


Day, and afterwards to ſue out Execution, 
nd for a longer Time, if they continue 
xecution ; but if not, the Judgment is ſup- 
oled to be ſatisfied; and to make it appear 
therwiſe, the Plaintiff muſt again come into 
ourt, which he either does by a Scire fac”, . 
Ir an Action of Debt on the Judgment. 
The giving Bail came in on returning che 
apiat, for before that Time this manner 
f proceeding was not known in a perſonal 
Action; for in theſe, if he did not appear 
dn the Summons, the Proceſs was an At- 
xchment ; and the Sheriff might attach him 
iter by his Goods or by Pledges ;/ if he 
© al attached 


inues till Judgment, and for a Year and a 2 fnſt. 37. 


ö * 


= The Hiſtory and Practice 
attached him by his Goods, it was to a 
in the King's Court, where upon his ] 
appearance. they were forfeited; if 
Pledges, and the Party did not 2 
Pledges were amerced, becauſe they ur 
Booth. 9, 10. took to the Officers of the Court, anc 

making that Default was ſuch a Miſde 
nour, for which an Amerciament was 
Punithment, as Fines were for greater 
fences. 

In the Civil Law there were always 
tions put in by pignora, or fide juſſores, anc 
Jdoneus fide juſſor was ex arbitrio judici. 
 prebatus, vel litigantium Confenſu acce 
Pere in Cod. 101. Digeſt. lib. 2. Tit. 8. 
Satiſdare cogantur. Corvinus 54. & i 

ſatis dacombus 839. 

In our Law, where a Man came in Cu 
dy on the Capias, it being on meſne Proc 
he was to give Caution, and the Bail w: 

fide juſſare, or Keeper, to * Cuſtod 

Was committed. 

Q. Noy, But they did not require any Cau 
where the Debt was not 20 J. or above, 
cauſe there could not properly be any 
juſſer Idoneus, where the Sum was ſmall 

| becauſe the only. way of eſtabliſhing f 
Caution is by Oath; and to give a Man 
Oath that he was worth a ſmall Sum, 

not give a proper Caution to the Plain 
and would therefore have been wholly 1 — 
nific 
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of the C gurt of Common Pleas. 


ificant, and conſequently would not have 
een worth the Trouble and Expence in 
tting ſuch Security ; and therefore for 
ch inconſiderable Sums no Bail was re- 
ired, but an Appearance only. 

+ 1 he old Rule in the Compleat Attorney, 
inted in 1676, o. 45. is, That if the De- 
ndant be arreſted by meſne Proceſs, as 
gpias, Alias, or Pluries, and the Plaintiff 
pldeth him not ſufficient to pay the Debt 
Damages contained in the Writ, the ſame 
ounting to 20 J. or upwards ; in this Caſe 
e Plaintiff upon the Return of the Writ, 
entering a Ne recipiatur with the Filazer 
t of whoſe Office the Capias did iſſue, may 


ve ſpecial Bail to be put in to his Action, 


ich the Defendant muſt put in before 
e Judge of the Court where the Cauſe 


ends, who will accept of ſuch Bail, as 
Validity or Weight of the Cauſe doth 


Juire, or in his Diſcretion ſhall be thought 
This Rule was taken from the Kng's 


nab, where antiently, if it were under 201. 


yy [et the Perſon out of actual Cuſtody 


Wn common Bail; but if it were above 


|. they made him find ſpecial Bail before 
could be let looſe from the Cuſtody of the 


al. 


From Beer the Common Pleas made a 
le upon their Atttornies as Officers of the 
D - ä 


35 


36 


De Hiſtory and Practice 
Court, that a Ne Recifiatur might be ent 
with the Filazer where the Debt was a 


20/7. and then the Attorney was not to 


pear till after Bail put in, for the Mea 
of the Ne recipiatur Rule was, that rio 
pearance ſhould be received till after 
was filed with the Judge, ſo that if 
irregular to file the Warrant of Attorne) 


fore Bail filed. ' iy 


When the King's Bench came to rec 
ſpecial Bail where the Debt was above 
the Common Pleas ſunk. the Rule to any 
above 101. and ſo required ſpecial Bail; 
was in the Time of my Lord Ch. J. N 

In an Attachment of Privilege, whi 
a Capias in the firſt Proceſs, they hel 
Bail for any Sum, though never ſo ſmall 
an Attachment of Privilege being a Capi 
the firſt Proceſs without a Summons; 
not ariſe from a Suppoſition of a Nibi 
turned, and that there are no Iſſues to an 
the Debt, but this Proceſs ariſes fro 
Debt due to the Officers of the Court 


the Acts of the Court, and therefore afic 


Officer ought not to appear, without { 
a Security given for ſuch Debt; and tt 
fore they hold the Defendant to Bail in 
Caſe, though the Debt be never ſo ſn 
ſo no need of a Ne Recipiatur, - 
When the Action is only for Dam: 
there the Party is not held to Bail, unle 
5 „ „ + Bay 


of 


of 1 the Court of Common Pleas. 


aybem, or ſome notorious Battery ; ; and 


as aof 


ot to Ae Reaſon is, there is no certain Sum far 
Mean hich the Caution can be aſcertained; butin 
t rio A ayhem,, and where by the Injury it is ap- 
fter B ent that the Damages will exceed the 
it it v UM of. 10 £ there the Judge may by ſpe- 
hey b Mia! Rule hold to Bail. 


On a Penal Statute the Defendant is not 


o requi eld to Bail, becauſe the Penalty on a Sta- 
zove 10e is in the Nature of a Fi ine or Amercia- 
any SufÞÞcnt {et on the Party for an Offence com- 
Jail; th itted, and therefore no Perſon ought . 

7. Wirlſpfter any Inconvenience by Reaſon of fuch 
which aw, till he is convicted of ſuch Offence ; 
held er then the Defendant would ſuffer an 
mall; M cction of a Penalty before it ought to be ſet. 


An Executor or Adminiſtrator ſhall not 


Capius| 
held t6 Special Bail, becauſe the Demand 


ons, do 


Nihil not on the Perſon, but in Rem, (viz.) the 
to anſuſſſets of the Dead. unleſs there be a De- 
s from H avit ſuggeſted. And if an Habeas Corpus 
-ourt, | returned into any. of the Courts above, 
e agothſÞough the Sum be under 100. they will 
aut ſecifhold Rim to Bail, that ſo the Plaintiff may 
nd theſhot be in a worle Condition than he was be- 
ail in M. where the Defendant was held to Bail ; 


ut in Caſe of an Executor or Adminiſtrator, 
r Heir, no Bail is required, even on a Ha- 
eas Corpus, for they ought not to have been 
eld to Bail below, the Debt not being their 
wn : The Reaſon why the Defendants in 
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De Hiſtory and Praftice 
all Caſes are obliged to put in Bail is 


their Juriſdictions being confined, the 


not follow the Debtor out of their 


diction; therefore they have always ( ( 


leaſt Pledges) pu t in Bail that live v 


their own Prechcts; and were it othe 


it would be improper to give Caution 

therefore it becomes here neceſſary tha 

ſhould be given in all Caſes. 
The Act of 4 M. & M. c. 4. gives! 


to the judges in each Court, wherec 


Chief to be one, to appoint Commiff 
to take Recognizances of Bail in Sui 
pending before them, which Recogni: 
are to be tranſmitted to them; and 
Affidavit of the true taking them, ſuc] 


cognizances ſhall be as effectual as it 


were taken before themſelves. 

The Cognizors, unleſs they live in 
don or Weſtminſter, or within ten |] 
may juſtify before the Commiſſioners 
County ; this Statute was to prevent fl 
conveniency that was at Common Lay 
before that Time the Bail was taken 4 
eſſe before the Judge; and if they we! 
excepted againſt in Twenty Days 
then ſuch Bail ſtood; which was the 


Notice given to the Plaintiff to except | 


Bail, and inquire after the Bail in the ( 
try, as the Defendant had to appear t 
Writ : For from the Tee of each W 


1 


of the. Gre of . Pleas. | 


— Tie Appearance-Day are Twenty Day s in 
il is, thihe Common Pleas ; the Bail- piece is left — — 
they cufne Filazer until after the Twenty Days are 
er Juri xpired, and then it is filed in Court; in the 
ys (in M Bench it is left with the Judge, be- 
ve withſ:uſe the Judges determine all Things re 

otherwik ting to the Priſoners in their own wm 
tion, anfffſho are not to be delivered out. of Comp 


ithout their Authority. 
The Commiſſioners are to take Bail, but 
e obliged by Rule of Couft to keep a Book, 


2 


ves Pow 
1ereof tf 
miſſione 
; Suits d 
gnizanc 


d Defendant, and Bail, and the Perſon who 
anſmits the Game, and who makes Affida- 
t that the Recognizance'was duly acknow- 
and upffged in his Preſence ; and on ſuch Affidavit 
ſuch Nie Judges make a conditional Alkcatur, 
as if th a the Bail are to ſtand abſolute, unleſs the 
laintiff except againſt them within Fwenty 


ve in LAs; and if he except, the Bail may juſtify 


ten Mily Affidavit taken before the Commiſſioners 

ners int the ene el | >. 

ent the! | ES : | 
Law, 

cen de bl 
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Oy the Practice of the King' 5 | Bonk 
b the Defendant appeared perſonal 


the Return of the Wei. he Plaintiff w 


declare within three Days ; ; and is ſti 


8 declare within ſix Days, in the E xcbeg 


If he appeared by Attorney he was te 
clare dees the End of the Term, an 
is ſtill to declare before the Sea in the 
che Ter 4 Ge N90 G4) 

his was plainly: the antient Prathice, 
cauſe there is no Continuance from the 
pearance-Day to the Time of decla 
there being no Precedent of Libertas 
randi, therefore the Declaration we : 
the ſame Term. 

But in the King's Bench, hen a 
fendant comes im on a criminal Pre 
which is ſuppoſed to iſſue on a Comp 
to, and by Examination of the Chief Ju 
the Defendant is not diſcharged till th. 
cond Term after his Appearance, for ii 
firſt Term all Parties concerned migh 
pony have Notice, 

When,a Man comes in on a crir 


From th had Liberty to traverſe 1 in 


e Wife Court « Guan Phas. 

Ia bailable Offences, becauſe he might 
* IN tO IT 
Ng; but it was otherwile in Capital Cafes, 
Maron ſguſe there was Oath of the £ rime; and 
, Winefles examined thereto — Gon Commit- 
I., fo that if there was a Preſentment of 
Bench, Nreſpaſs and Ignorampus found, he was not 
onally e SiGtharged by by Proclamation till after 


ff was t 
s ſtill i other came in againſt him r not. 


echequer This begot the Rules on the Civil Side, 


as to at there ſhould be two'Terms after bis Ap- 
and Hrance before > the Plaintiff ſhould be 20n- 
y ; the EA 2 bene the Defendant was bound to 


ice, on, who originally proſecuted the Treſ- 
1 the A „ wankd put an an. Indictment 

gechn ; and being obliged to attend two Terms 
tus me the Criminal Side befare he could' be di- 
nuſt be ped. and prodlaimed, and having likes 


e appointed an Attorney at the Plameiff = 


en a D he was Aer Declaration 


Proceſſtin that Time, 5 
Complaiſ nt when the. Desen A 


ill the 
for in ti darus prece partium; for the Conſent of 
might n Defendant exempted the Plaintiff Fom 
Neceffity of declaring immediately: But 
hat Caſe, if the Detendant did not ap- 
at the Day given, ſince there was no 
Decla: 


1 crimil 


ſe in pr N 


| ſecond Seffions, that they might. foe if 


nd during the two Terms, to ſee if the 


pearl, the 
ef Juſtice: ; antiently might obtain by Cor Conſent a 
befare Declaration, which was called 
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The Hiſtory and Praftic 
Declaration, the Plaintiff could ni 
Judgment, but was obliged to bring 
fendant in again by Proceſs, that he 
declare againſt him in Preſence; fc 
can have Judgment but upon Complai 
bited to the Court againſt the Defendas 
in Court; but after the Declaration 

if the Defendant make Default, Ju 
ſhall be given againſt him; | becauſe, 
deſerted the Court, he ceaſed to opp 
Plaintiffs Demands; and ſo ſubmitt 
Judgment ſhould be given againſt hi 
When the Defendant appeared, the 
tiff was obliged to declare on the Re 
the Writ, and the Defendant was ob 
plead, unleſs he obtained Leave fr 
Court to imparle till the next Term, 
was never granted without good. Ca 


when the Defendant could not plead v 


the Sight of Writings left in the. Cour 
the like, O75 AR DIRK 
This Libertas interloquendi feems t 
from a Notion of Religion, which i 
tioned in St. Matthew, ch. 5. v. 25. 


_ with thine Adverſary quickly, whilſt t. 
 #nthe Way with him: They looked up 
Plaintiff, at the Time of declaring, te 


his Way towards Judgment; and that 


fore, ſince the Defendant was ordered 


Precepts of Religion to agree with hin 
there was a Neceſſity to give Time fe 
ac J Ph 


Fice 


1 not 1 
ing the [ 
t he mii 


7 the Court of - Common Pleas. = 


oe ; and thereſore Libertas interloquends 
o entered upon the Roll when the Writ 
s general, becauſe the Defendant did nat | 


l ] 78 4 w how to agree with the Plaintiff till he 
e . heard the full Demand of the Plaintiff; 
jon is fil therefore then the Defendant might have 


eed with him in the Country, whilſt he 
in the Way, according to the Letter of 
n Text, in which Caſe t. ere \ was no need 
t ? * bertas loquend; to be entered upon the 
l 
We In the King 8 Bench they imparled of 
2 Returirſe, becauſe they came in on a Proceſs, 
s oblige which the Cauſe of Action is not men- 
e from Ned. becauſe the Defendant's Proportion 
W FTE from the Plaintiff's Declaration; and ſo 
4 C 3 Acetiams in the Common Pleas ; for the 
ad wits Bench giving them Leave to traverſe 
Cou untry the Criminal Side, when he was alſo 
rged on the Civil Side, they likewiſe 
e him Leave to imparle ; but in' ſpecial 
* iginals, returnable in an iſſuable Term, 
oY W will not give the Defendant Leave to 
57 11 fdr parle, becauſe Ry he will put off the 
1 al ; but the general Practice was to bring 
a apes vt” Original returnable in a Term not iſſua- 
n and then the Plaintiff declared, and the 
ſendant eaſily obtained an Imparlance, 


„Judgm 
uſe, ha 


ms to 


* 80 JÞ then the Narr' was entered on an Im- 
: hs lance Roll * by the Prothonotary, be- So called 


from the A- 
all that was done the firſt Term by the nerd of tim 


Court, pal. 


; as |. The Hiſtory and Practice 
| Court, and this was the firſt Act of the Court 
after the Appearance of both Parties ; but in 
the King's Bench the Bill was filed by the 
Maſter of the Office againſt the Perſons pri, 
vileged, vis. the Officers and Priſoners of 
the Court; and this File the Priſoners and 
Officers were obliged to take Notice off 
{Since (by new Rules) they are obliged t 
deliver Copies to the Gaoler when the De 
fendant is in actual Cuſtody.] This Practig 
in the King's Bench created that in the On 
mon Pleas ; they declared Ore tenus, whic 
was only minuted by the Prothonotary, anc 
likewiſe the Prayer or Permiſſion to imparle 

ty to th 


„ SW + & <4 


Bench ſupplied the Place both of the Orig 
nal and Imparlance Roll. | 
The Prothonotary has two for eve 
Court, becauſe he is ſuppoſed to enter thei 
on the Imparlance; but in the Ning Beni 
the Plaintiff's Attorney brings his Bill read 
ingroſſed on Parchment, and pays nothiq ip 
for filing, if brought in within the Term i 


whi 


of the Court of Common Pleas. 
Which the Proceſs is returnable; but if af- 
terwards 44. but the Defendant in both 
Courts pays for the Copy of the Plaintiff's 
Declaration at 4 4. Per Sheet for the whole 
Ilſue; for the PlaintifF's Attorney is ſuppoſed 
to ſuperintend the Entry of them. 
This Bill in the King's Bench, and a Copy 
of the Declaration in the Common Pleas, tho” 
it be in Paper in the Common Pleas, and in 
the King's Bench be only a Declaration left 


tding in the Iſſue; for from thoſe Plead- 
ings in Paper or in the Office, the Ni prius 
Roll is made up, and after the Verdict they 
make up the Plea Roll from the Ni prius 
Roll, and enter the Judgment thereon, which 


for antiently they uſed to make out the Im- 
artnce Roll, and then afterwards, when @ 

ka was given to enter, they uſed to make 
up a Plea Roll; and from thence they uſed 
b tranſcribe the Nz/ prius Roll, and upon 


Was entered, which they uſed to tranſcribe 
Wipon the Plea Roll, and thereon Judgment 
was entered ; and the Reaſon why the Paper 
Book came in, inſtead of the Rolls of the 


| won the Roll; and therefore they permitted 
. 8 the 


n the Office, yet it regulates the whole Pro- 


z indeed inverting the antient Proceedings; 


45 


the Back of the Ni Prius Roll the Verdict vid. Rules, 


Court is this, becauſe the Buſineſs increaſed For the ſame 
In the Common Pleas, and it was not poſſi- Oe _— 
Ide for the Prothonotary to enter them“ nee on 
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2 Duframe 
153 


Cronica ſeries Name in the Courts of the Empire ; and! 


30. 
Idem 32. 


the Attornies to deliver their Pleadings i 


that being a dead Language, and ſubject t 


The Hi 72 and Prafiice 


Paper one to the other; and in the King 
Bench they permitted to fit them up with 
the Prothonotary, and afterwards they del. 
vered them up to the other in Paper only 
Hence it is that thoſe Paper Proceedings ar 
looked upon as the original Materials to ſettl 
the Ny prius Roll; if the- Materials vary 
the Iſſue from the Paper Proceedings, thy 
Verdict will be ſet aſide, but they will n 
let them move in Arreſt of Judgment, ti 
the Plea Roll is made up, and the Verdid 
there entered of Record ; but they may mon 
for a new Trial before ſuch Plea-Roll i 
made up. 

The Prorbonotaries were Scribes, wid 


took the Acts of the Court, and had the ſame 


the firſt Erection of the Court of Commu 
Pleas, there being only three Judges, each 
had his Prothonotary. 

The Chief juſtice of the Common Plex 
was conſtituted 29 E. 1. 

William the Conqueror, to make the Nor 
man Tongue current, ordained that th 
Pleadings in the Courts of Juſtice ſhould h 
in French, and afterwards they were entere 
on Record by the Prothonotary in Latin 


no Variation; the French continued ti 


Hill. 36 Eg. 3. then by the Statute 36 E. 
c. 15 


of the Court of Common Pleas. 


mr to be in Latin ; but the Protho- 
tary, being uſed to make Notes i in French, 
1 Mendes the old Way, it being a Lan- 
ige much ſhorter and more expeditious to 
e Notes; of theſe are en the Year- 


| Ay 
When the Writ was returned, and the 


the Court, and then mentioned the Time, 

ace, and Circumſtance contained in the 
rit, Sc. and the particular Damage accru- 
to the Plaintiff: Aall this was afterwards 
orded by the Prothonotary ; the Place 
as neceſſary, to aſcertain from whence the 
pres were to come to try the Cauſe; the 
me was neceſſary, that it might appear 


it commenced. 


the Common Pleas are not by Memoran- 
s, as in the King's Bench and Exche- 
; for as the one was deſigned to deter- 
ne criminal Proceedings, and the other 
> Revenue, ſo the Proceedings in civil 
es in both theſe Courts, not being the 
"Wzinal Defign and Principle of their Eſta- 
ment, theſe Proceedings are the By- 
lineſs of theſe Courts, and entered by 
ay of Memorandums, and in the Caſe of 
Action of an Attorney, which is the By- 
N $7 * Bulſinek 


15. it Was aboliſhed; but the Pleadings 


rties appeared, the Countor read the Writ 


e Plaintiff had Cauſe of Action before the 


The Entries of the ordinary Proceedings 
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137. 


being particularly ſet forth, they conclut 


fidetibus ad hoc ductis, ſed ſi ſetam froduxe 


ſentet, quibus a Judice Examinatis, fi ff 


ſuam contra potentem & contra ſectam ſu 


De Hiftory and Practice 
Bufineſs of this Court, the Proceedings al ; 
entered by a Memorandum. = x 

The Declaration in Cauſes of Complai 


& inde producit Sectam, which was profferiy 
to the Court the Teſtimony of the Witnefſſ 
or Followers; and Fleta ſays, Quod nn 
Liber Homo pomatur ad Legem, ne ad jur 
mentum per Simplicem loquelam fine teſti 


hoc eft Teftimonium Heminum Legalium, I, 
Contractu inter eos habito interfuerint pr 


cordes invenientur, tum poterit vadiare Ley 


prolatam, & fi duts vel tres Teftes produx 
ad proband, oportet quod defenfio fiat per i 
fuor vel per fex, ita quod pro quolibet 
duos froducat Furatores uſoue ad duodecim 

When the Defendant wages his Law, 


fays, Et hoc faratus eft verificare contra iff , 
quer, & ſet? ſuam per legem ipfius, frout Of © 
Bic conf. inde faciend', &c. Z 
But the Law Wager then ſtood on fff ; 
unreaſonable Terms, that they ſoon alte 


it; and when a folemn Contract vrith Wi 
neſſes was produced, theſe Witneſſes, wh 

were antiently joined to the Jury to ve 
the Contract, could not be over- ruled bY 
mere Oath of the Party; but it was to f 
diſſolved eo Ligamine quo Ligatur; ſo its! 


of the Court of Common Pleas. 


Lay Wager was then denied; as likewiſe 
1 Caſe where they offered to prove Fraud 
n the Defendant ; as likewiſe on all Actions 
the Caſe, and when Perſons were obliged 
p give them Credit, as an Attorney for 
es, and a Gaoler for Meat and Drink; 
nd ſo it was left to thoſe Caſes only, where 
ere was an original Truſt to the De- 
Widant's Honeſty : But yet the Form of the. 
kclaration continued, which was in the 
ature of an Offer to verify by Witneſſes the 
wſe of Complaint ; but againſt an Attorney 
it Form was never in Uſe, but a Petition 
s made by a Queritur & inde petit Reme- 
un, becauſe the Officers before the Divi- 
, as being privileged Perſons, could only 
led f in the King's Bench, and after the 
miſion each in his own Court. 
In order of Pleading the Defendant pleads, 
Firft, To the Juriſdiction of the Court. 
Secondly, To the Perſon of the Plaintiff, 
Thirdly, To the Count or Declaration. 
Rural To the Writ. 
Fifthly, To the Action of the Writ. 
Sietbly, To the Action itſelf, in Bar 
teof, 
hough the Defendant, generally ſpeak- 
, can have but one Plea in Abatement, 
this is the natural Order of Pleading, be- 
& by this Order each ſubſequent Plea 
its the former; as when he pleads to the 
Perſon 


) 


50 


Plaintiff is able to come into that Court t 


dant may ſhew it any Time in Arreſt 


if the Form of the Writ and Count wall 


Form 1s good and ſufficient, ſince to obj 


Te Hiſtory and Practice 
Perſon of the Plaintiff, he admits the juri 
diction of the Court; for it would be nug, 
tory to plead any Thing 3 in that Court, thy 


has no Juriſdiction in the Caſe; when b 
pleads to the Count, he allows that t 


implead him, and he may there be proper 
impleaded ; but in pleading to the Counth 
does not admit the Writ to be good ; yet! 
the Count be vicious, the Writ 1s conk 
quently deſtroyed ; for though the Writy 
itſelf may be good, yet it is not purſued 
but in Pleading to the Writ, he admits th 
Form of the Count, becauſe by any Obja 
tions to the Form of the Writ, he allows t 
Count to be ſufficient in Form; if the M 
be good, it is not to any Pu ole to object. 
the Form of ſuch Writ, if the Form of t 
Count be thereupon inſufficient ; but if ti 
Count be in Subſtance variant, the Deteſhx. 


Judgment, becauſe the Court has fto A 
thority to proceed in a Matter of Subſtan 
different from the Oxiginal. 

If a Man pleads to the Action of ti 
Writ, he allows both the Form of t 
Count, and the Writ ; for if he admits, t 


adapted to the Plaintiff's Caſe, that fi 


to the Action not quadrating to the Plaintif 
2 ' Cal 


9 the Court of Common Phar. 


aſe, does admit, that if it be ruled by 
e Count, it does allow that the Plaintiff 


1 


jent. 


If the Defendant pleads in Bar to the 


ind Count, for he anſwers to the Right in 
Demand, and puts that Right in Iſſue, and 
hereby admits that there is a ſufficient Form 
o put the Right in Iſſue; and therefore 
hough a Man ple eads Nen ane modo & 
arma, yet the modo & forma does not traverſe 
he Form of the Writ or Count, but the 
ubſtance of the Promiſe only; Which is 
he true Reaſon why you may give another 
Promiſe in Evidence, different in Time and 
Place from that mentioned in the Declara- 
ton, though not different in Subſtance. 


Matter, this ought. to be proved in the ſame 
Manner it is alledged, unleſs it goes in Bar 
of the Action in any Form; ſo that Pleas 
ire for two Sorts, either dilatory or peremp- 
ory. 

The Firſt is twofold, (viz.) to abate the 
Vrit, or defer the Proſcention ; that of 
þ baternent of the Writ was by Matter ſhewn 
eb:rs, of upon the Face of the Record itſelf; 
ach as were debors, were Pleas to the Juriſ- 

fiction, or in Diſability to the Plaintiff, or 
"Wrivilege in the Defendant, or ſhewing 
E 2 Miſtakes 


as before the Court a Count in F orm ſuffi- 


Action, he admits the Form of the Writ 
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But if the Defendant pleads a collateral 2 Saund- 4 10 
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52 The Hiſtory and Practice 
Miſtakes in the Writ itſelf; all theſe wey 
to be pleaded in four Days, unleſs ſpeci 


Leave from the Court, becauſe the Perſy 
coming in by Proceſs of the Court ought ng 
to have Time to delay the Plaintiff : By 


2 Lutt. 1181. Where there is a Variance between the On 
= . ginal and the Count, or the Bond, and a 
3 29. Oyer prayed, there the Variance may | 


Norton & pleaded ; becauſe it was uſual for the Plea 


Palmer. ers to ſhew it to the Court, and have th 


Writ abated ; theſe taken down by the Pr, 
thonotary were the Original of thoſe Ple 
in Abatement : But when the Recital of th 
Writ and the Count itſelf were entered d 
Record, if there were any material Variano 


Reilway 211, the Defendant might take Advantage of i 


212, 213. not only by Way of Plea, but by Motion! 
Arreſt of Judgment after the Verdict, ˖ 
by a Writ of Error, becauſe the Writ bei 
the Foundation and Warrant of the whd 
Proceedings, if the Plaintiff did not purſuel 
by his Count, there was no Authority to tl 
Court to proceed i in ſuch Caſes. 

If the Objections appear on the Face ( 
the Writ itſelf, they are always Objectio 
to the Legality, of which the Court 


when they were ſhewn to the Court by ti 
Defendant's Counſel, the Judgment 'w 
quod breve caſſetur ; if the Objection was nl 
good, the Writ ſtood, and therefore oug 


Judges, and not the Jury; and therefor 


. 


of the Court of Common Pleas. 


be anſwered, and there the judgment 
s Reſpondeas oufter ; if they * ano- 
er Matter immediately, it is probable the 
latory Objection was not entered, becauſe 


at Court. 
But where they ſhewed a dilatory Excep- 
n, and there was Judgment that they 
ould anſwer over, and they craved a Li- 
tas interloquendi, and this not ending in 
y Thing peremptory, it is very probable 
: Prothonotary entered on Record, from 
own Minutes, the whole Tranſactions as 
Act of the Court ; but where any Matter 
ors was pleaded, and which, if true, would 
e abated the Writ there if they had gone 
iſſue upon it, and it was found for the 
untiff; the Plaintiff had Judgment, quod 
uperet, becauſe the Defendant choſe to 
the whole Weight of his Cauſe upon this 
e, when he might have pleaded a pe- 
nptory Plea, and going to Iſſue on it is 
e the Caſe of double Defences before the 
tute ; the Law ſaid if it be true it is a ſuf- 
ent Defence, and you ſhall not uſe two 
cedents: But if the Defendant pleads a 
iter debors in Abatement of the Writ, 
| the Plaintiff replies, and the Defendant 


ediately . refers the Replication to the 
| ideration of the Court; and ſince, if he 
E 3 had 


. 


e peremptory Plea was the proper Act at 


urs to the Plaintiff's Replication, this 
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15 wnſͤã mTRI T9 
. —— — RS 2 
* — = 2 


EY 


* ö . - 
* TO on , — 1 1 . 
— 1 = — 3 31 Ax vs oe Az 
K * * — 


— 
— — 


—_ 
. 


— f 
— — 


* — 
er 
„ 


„ 


. 


#4 


R 
þ + 
"4 9 
1 
A 4 
+» 1 
„ 
1 
By 
re 
bo 4 1 
A 
1 
10 4 
27 
* LI 
4 
= 


ö 
i. 
4 
1 
1 
3 
pF, 
| 
fy 
$4 
N 
; 
3 
: 
0 
L. 
7 
W 
N 


a 

1 

* * 
1 

* 


Foft. 


Raſtall 360, 
362, 379- 


fatto Jus oritur, the Court never pro- 
nouncing what was the Law till the Fat 


ant, referring the Legality of the Plaintiff 


_ whole Profits in the Eſtate, and alſo the 


The Hiſtory and Practice 


had then referred the Plaintiff's Writ to the Ml: 


Court, the Judgment would have been to 
anſwer over; therefore, if he at- the ſame 
Fime refers the Replication to the Court, to 
judge whether it is good or not, there is the 
ſame Judgment to anſwer over: But if he 
had referred the Action itſelf to the Court to 
judge of the Legality thereof, there, that not 
touching the Writ depending i in Court, but 
the Plaintiff's whole Demand, it was admit. 
ting the Truth of the Demand, becauſe er 


was firſt ſettled; and therefore the Defend- 


Demand to the Court, admits conſequent] 
the Truth of it. 

The Second Sort of dilatory Pleas, or tem- 
- porary Bars, whereby the Parol is to demur, 
till full Age ; and theſe are Pleas peculiar to 
the feudal Law); for in the Civil Law the 
Guardian was Party to the Suit inſtead of the © 
Infant; and if there was mala jides in hl 
Defence, he was to anſwer it to the Infant 2 

But the Wardſhip in the feudal Law was 
of another Nature, for the Guardian has the 


eo” >. fray af tat @ wu foo. Wm, on. e dt AS Coo hoo om 


Marriage of the Infant, which was in order 
to breed him 2 to Arms and to —_—_ fc 


2 


2 4 we 


of the Cour! of Conmun Pleas. 
e might ſubſerve the original Deſign of the 


o Ml Tenure. 

MM Hence it was, that the Guardian was not 
o MW truſted with the 3 and by Conſequence 
e Nit was a Maxim amongſt then, that the In- 
ant could not be Party to the Suit: But this 
Maxim was confined to ſuch Caſes, where 
ot MY the Right of the Feud was in Demand, and 


was not allowed to Actions touching the 


. Poſſeſſion; and the Reaſon was from Ne- 
* ceflity ; for if the Infant was not allowed to 
\. (detend his Poſſeſſion, an Infant would be 
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if fript of all he had during his Minority; and 
. of Injuries done by an Infant, the Parol Infancy no 


"ME ſhall. not demur, becauſe then a general Li- 
ly <cnce would be given for Infants to commit 
Injuries ; the Proſecution of thoſe Actions 
vas committed to the next Friend, and the 
Defence of the Actions againſt an Infant to 
off ſpecial Guardian aſſigned by the Court; 
but Actions concerning mere anceſtrel An 
continued as they were, that the Right of 
oi the Feuds might not be charged during Mi- 
nority ; therefore in Aſſizes of Novel Diſſeiſin 
and Mortdanceſt' the Infant had not his Age, 
becauſe that was an Action brought of his 
own Seifin, or his Anceſtors dying during 
3 becauſe the Wife muſt be ſub- 
iſted. 
So in a Care impedit, becauſe the Church 
muſt be filled. 
E 4 80 


Plea to a Tort. 
Keb. 59. 


The Hiſtory and Practice 
So in an Attaint, becauſe the Petit Jun 
may die. In a C uit by Deſcent, though 
it be of his own Ceſſor, he ſhall have hi 
Age, becauſe he cannot tell what Arrea 
there are; and if he does not make a tru 
Tender, he loſes the whole for ever. 

If it be a Purchaſe, it ſeems otherwik 
becauſe that is not an ancient Feud of th 
Family for which he was to be in Ward, 

But on a Formedon in diſcender and Re. 
mainder, becauſe Voluntas Donatoris in Chart 
ſua manifefte expreſſa de caters obſervetir, 
and being founded on what is exactly ex- 
preſſed in the Deeds, though it be a droity- 
ral Action, yet it may be purſued during 
Minority; but if the Tenant pleads a Bar by 
Warranty and Aſſets, there the Parol hal 
demur, becauſe that concerns alſo the other 
8 of the Infant. 

But in a Formedon in Reverter, the Para 
ſhall demur, becauſe he claims as Heir n 
Fee Simple to the Reverſion, and not pe 
formam ow oni; and therefore the Right of tht 
wit Fee would be bound. 

1 But in all Caſes on the Fee, as if a 
Action of Debt on the Obligation of thi 
Anceſtor be brought againſt the Heirs, ther 
the Parol ſhall demur, becauſe that lays: 
Burthen on the Fee, which by the Law wal 
to be preſerved intire till the Infant came d 
Age, ſince the Profit was given away during 
his Non-age to the Lord, 
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"8 the General Iſſue and Pleas to 
1 the Action. N 

s they had theſe Dilatory Pleas, ſo alſo 


had they thoſe that were Peremptory, 
ich were ſo formed, as to divide the Mat- 
of Law from the Matter of Fact, accord- 
to the Rule in Bracton, Ad Quæſtionem 
is non reſpondent uratores. From hence 
vas that they formed the Demurrer, which 
poſed the Fact, and referred the Law to 
Court; from thence alſo they formed 
General Iſſues in every Action, which 
s referring the Fact mentioned in the 
claration to the Jury; and as the Court 
Chancery formed all General and Special 
its, ſo the Common Pleas formed all Ge- 
al and Special Iſſues. 


ords as were proper to deny the whole 
in the Declaration; thus, if a Charge 


s of Treſpaſs, the General Iſſue was, that 
Defendant was not guilty ; if he were 
rged with a Debt, that he owed nothing; 
It were on a Specialty, he admitted the 
bt, unleſs he denied the Deed, becauſe 
deal continuing, it muſt be diſſolved eo 

F— Ligamine 
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he General Iflues were contrived in ſuch 
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Booth 213. 


234, 215, 
270. 


| becauſe it did not appear by the Seal, th 


to try the Right, inſtead of joining Iſſue 


which they were ſitting ; but they were 


journed for Difficulty into the Common Pli 
as the Centre of all Civil Juſtice; in the: 


bus: The Aſſize being invented, and 
coming in, inſtead of the Battle, they pleat 


The Hdijtory amd Practice 


Ligamine quo kgatur ;. for there was th 
Credit given to the Solemnity of the Se 
that he could not ſay he did not owe, why 
it appeared by the Acknowledgment of th 
Seal that he was indebted. + © 

But if the Debt were on ſimple Contrif 
then he might plead that he owed nothin 


there was any Debt continuing ; and in th 
Caſe he might even wage his Law, fince, 
he truſted to the Honeſty of the Defends 
when he lent his Money, he was obliged 
do it, if the Defendant denied it on his Oalf 
with Perſons atteſting to his Credibility ; t 

Aſſize was a Contrivance invented by H 


Battle: and theſe were taken in the Kim 
Bench or Common Pleas for the County 


cient way they did not join Iſſue by Bat 
where they could produce the Inveſtit 
which was ſigned by the Parties, or wt 
there had been a Deſcent from the hs 
who had appeared Tenant on the Roll; 
this Trial was called Jurata coram an 


'OL 
fi 
Im 
au 
Pleas why the Aſſize ſhould not be taxi 
and where fue was joined on * 1 2 

| ( Ol! 


if the Court of Common Pleas. 


ough it was tried by the Recognitors in 


in Jurata: When they pleaded what 
ey called a fat Bar to the Aſſize, and Iſſue 
as joined upon it, they never inquired of 
e Seifin or Diſſtißn, which was called 
ing the Aſſize at large; but if the Plea 
as found againſt the Defendant, they pro- 
eded to inquire of Damages only : But if 
pleaded only a colourable Bar, that is, 
ch a Bar where they gave Colour, then 
(Wy proceeded to take the Aſſize at large, 
Which was done. in this manner; the Aſſe 
ewing no Title in the Plaintiff the De- 
ndant would ſhew his own Infeoffment or 
weſtiture; but becauſe ſuch Feoffment'was 
ly Evidence that there was no Dsſſe:/m, it 
ould amount to the General Iſſue without 
olour; therefore the Defendant urged that 
te Plaintiff obtained by Virtue ry an In- 
ſtiture on which the Ceremony of Livery 


veſtiture being a Queſtion of Law, was not 
be anſwered by the Jury; and therefore 
e Plea of his own Inveſtiture, which alone 


n joined to the Plaintiff's Title, which 
med on a Queſtion of Law, and drew the 
alWauſe from the Jury to the Court, this 
pliged the Plaintiff to ſhew by what In- 
ſtiture he claimed, and then the Aſſize 
was 


ine) it was faid that the Aſſize did Trun- 


ad never paſſed, and the Validity of fach 


ould have been only Evidence of no Di 
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taken at large, becaule the Law not allowing 
the Parol to demur in this Action, which 


' whole Title might be before the Court and 


barred in the Aſſize, he was ee to the 


cent Diiſſeiſin; ſo that the Plaintiff had the 
in the Defendant. 


Aſſize; for they gave the Defendant; if it 


The Hiſtory and Praclice 
was taken at large on the Title of the Plain. 
tiff; this was done that the Plaintiff's Title 
might appear on Record, and the Plaintiff 
be confined to give Evidence touching that 
Title, that the Jury might'not wander from 
that Evidence; and if they did, they might 
have proper Evidence to convict them On 
Attaint, having ſomething on Record to 
which they might apply their Evidence. I 
an Infant plead a flat Bar, and the Bar 5 
found againſt him, yet the Aſſize ſhall be 


was Feſtinum Remedium, ſo they inquired of 
the Serfin and Diſſeißn, that the Infant's 


might not ſuffer by his Pleading. When- 
ever the Plaintiff miſſed his Time, or was 


Writ of Right; but when the Defendan 
had the Advantage, to ſecure his Poſſeſſion, 
he might.chuſe whether he would join 1 
by Battle or by Aſſize, ſince there was a fe- 


firſt Choice in the Writ of Aſſize; but if he 
miſſed his Time of Choice, the Election Was 


The Pleadings in other Actions were i 
tled conformable to what was done 1n the 


were a Matter of F act, the Liberty of plead: 


ing 


of the Court of Common Pleas. 


ig the General Iſſue, or traverſing any mate- 
1 al Point of the Declaration; but he could 


ot plead a Plea that amounted to the Ge- 
eral Iſſue, for Pleas that amounted to the 


fue might be turned in Evidence; and 
erefore were not Iflues of Fact to be re- 
med to the Court, but Matters of Evidence 
> be determined by a Jury; and conſe- 


the Examination of the Court, what was 


ny material Point in the Plaintiff's Decla- 


fue, and to which they might apply 
heir Evidence alone : So that if the Jury on 


ight be more eaſily attainted, which was 
ot ſo readily done on a General Iſſue, where 
e Matter was more complicated; therefore 
Debt for Rent, if it was by Deed, they 
ght plead Non 95 factum; if it were with- 
ut Deed, Von dimiſit, or nothing 3 in Arrear, 

that they never entered, unleſs it was by 


Wn Acceptance and yet all thoſe Points 
ere in Iſſue on Nil debet; and Nil debet 
a proper Iſſue for Rent, notwithſtanding 
e Indenture, becauſe an Indenture did not 
* a Debt like an _ 

ce 


eneral Ifſue were only Facts on which the 


uently not a good Plea, becauſe they drew . 


oper to be determined by the Jury; but 
hey gave the Defendant Leave to traverſe 


ation, in order to bring that one ſingle Point 


at Point gave a corrupt Verdict, they 


ed, and there they were eſtopped by their 
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Poſt. 


1 muſt traverſe the other Part; becauſe 


was proper to ſhew the Court, and not 
whether a Declaration was true; and thi 


be traverſed whether true or not, which 


ſequently drew them to the Examination 
the Jury. 


of an Anſwer, nor had put it into any 


prayed by the Plaintiff to be adjudged! 


The Hiftory and Practice 
fince the Debt accrued by ſubſequent Enjo 
ment; and therefore he was not eſtopped} 
the Indenture, to ſay he owed nothing. | 
in Aſſize the Defendant might ſhew tot 
Court any Matter by way of Bar hs © 
Aſſize ſhould not be taken, fo in all perſo 


Actions he might ſhew any Matter to t 
Court why the Action did not lie; and i 


Jury; becauſe it was a Matter of Law hi 
far the Action lay, and not a Matter of F; 


ſuch Queſtions were produced to the Co 
and not to the Jury, ſince they were f 
Queſtions of Law, whether ſuch Bars pi 
perly diſcharged the Action; but they mi 


But, if the Defendant plead to Part, 


other Matter remains {till a Fact to be t 
by a Jury, there being no Queſtion of I 
moved concerning it; but if the Plaintiff 
not pray Judgment for that Part unanſwe 
it was a Difcontinuance, becauſe he did! 
inſiſt on the Judgment of the Court for. 


per Way of Examination ; and being not! 
under Examination by the Defendant, | 


Ma 


of the Court of Common Pleas, 


neſtion out of Court, ſince the Plaintiff by 
+ following it to a proper Determination 
s diſcontinued it. Whatever made the 
act complained of to be lawful was Matter 


Purt; becauſe the Court was Judge what 


as lawfully done; the Jury were only 
dzes whether the Fact was done or not : 
refore on Not guilty of the Treſpaſs, the 
fendant cannot ſhew Licence to prove 
re was no Treſpaſs; becauſe though the 


at. Licence to an improper Juriſdiction, v2. 
the Jury, who are not proper Judges of 
> Law: So if he, ſhews a Releaſe of 
bt to a Jury, it is no Evidence on NM De- 
; becauſe, though the Releaſe makes it 


r Juriſdi&tion : But though a Man muſt 
ew all Matters to the Court that affirm the 
& complained of and diſcharge it, yet 
ere any Thing goes in Denial of the F act, 
re it muſt be given in Evidence on the 
neral Iſſue; becauſe whatever denies that 
uſe of Complaint i is Matter proper to. be 


r the Fact was done or not: Therefore 


xdern Inventions in ſome Caſes to get rid 


atter admitted by the Defendant, it was a = 


Juſtification, and to be ſhewed to the 
1s Law and how far the Fact, if done, 


ence makes it no Treſpaſs, yet he ſhews © 


be no Debt, yet he ſhews it to an impro- 


hibited to the Jury who are Judges whe- 
ions of Trover and Afſumpfit (which are 
of 


6 4 De Hiſtory and Praftice + 
of the Law-wagers which lay in the ancie 
Actions of Debt and Detinue) were ſo forn 
ed, that almoſt every Thing may be gin 

In Evidence on the General Iſſue: Thus! 
Trover, the Plaintiff declares on the Pr, 

rty of Goods and Chattels, and that thi 
come by finding in the Defendant ; what 
ever Matters were alledged that confeſs Pr, 

perty in the Plaintiff, will intitle him to h 
Damages; and whatever denied it, is on 

General Iſſue; and therefore Levying by Di 

5 Mod. 92. ſtreſs, Releaſes, or the like (which ve 


ke, ; (wh 
-w Neel anciently pleaded in this Action) are noi 


&c. formerly given in Evidence; becauſe they diſaffin 
they pleaded the Property of the Plaintiff on which h 
to the Neglect, 5 4 " 
but of late Action is- founded: So in Afſumpfr, th 
Times that is Action is f5rn:ed on a Contract, and 
3 1 Treſpaſs to the Plaintiff is in the Non- pe 
general Iſſue. formance of it, and the Iſſue being N 
3 Aumpfit inſtead of the old fue which w: 
. Not guilty, as Non Dimiſit was the old Iſſu 
F | on an Action of Debt upon a Leaſe, an 
0 Non detinet on the detaining of Goods; ye 
. on this Iſſue every Thing may be given 
h _ 8 Evidence which diſaffirms the Contract, fc 
that goes to the Giſt of the Action; ſince! 
there be no Contract to be performed at ti 
Commencement of the Action, there coul 
be no Treſpaſs for the Non- performance 
it; and therefore a Releaſe goes to the G1 
of this Action, for it ſhews there was 1 
A = Contra 
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of the Cour. of Common Pleas. 


mWnenced ; [for as in Trover he muſt have a 
Wight to the Thing declared on, ] ſo here 


od, as Non-age, or more Money loſt at 
hy than the Statute allows, may be given 
n Evidenee on the General ine; for on a 
od Contract the Plaintiff has no Right to 
ny Action; therefore this and the like goes 
0 the Giſt of the Action. Note, that the 
of the Action 1s the Fraud ang} Deluſion 
at the Defendant hath offered the Plaintiff 
of not performing the Promiſe he had made, 
rod on relying on which the Plaintiff is 
uct ; and therefore what goes to ſhew that 
ere was no Contract, or "that it was per- 
med, or paid, or releaſed, or that there 
Fas NO Conſideration, and diſcharged, goes 
) the Giſt of the Action becauſe there 
old be no Deluſion or F rand to the Plain- 
If at the Time of the Action brought, nor 
u uld he rely on that which had no Being; 
d therefore theſe Matters need not be 
eaded, but may be given in Evidence on 
aden Iſſue. 

But antiently, if there was Matter of Law, 
tough it amounted to a Negation of the De- 
ration, yet it might be exhibited to the 
art with a Concluſion to the Country; 

s was thought a proper Way to exhibit it 
the Court at firſt, when the Proceedings 
F.  - nn 


65 
dontract at the Time the Action was com- 


wery Thing that ſhews the Contract to be 


and Expence of Trial, and fince being 


lettered, or that it was not ſo read to hit 
and fic nom eff factum; ſo in Trover ai 


Etatem in an Aſſumpfit, becauſe they : 


firſt Inſtance : But Matters of Law, whi 


a Traverſe; if a Traverſe be taken to 


the Bar; & {ic de cœleris; and conſeque 


De Hiſtory and Practice 


were ore tenus, becauſe it ſaved the Tim 


Matter of Law it was found fpecially by th 
Jury, and returned back to the Court; fro 
hence came the ſpecial Iſſues of non o fat 
tum, as that the Obligor was covered or 10 


Aſſumpfit they pleaded a Releafe, or nj 


Matters of Law, though they are a Negati 
of the Plaintiff's Declaration, and were then 
fore proper to be referred to the Court inti 


do not go to the Gift of the Action, butt 
the Diſcharge of it, even in theſe new frame 
Actions, are to be pleaded, as the Statute( 
Limitations ; ; and fo if a leſſer Sum be pi 
before the Time, becauſe that is not a Þ 
formance, which deſtroys the Being of tl 
Promiſe, bur a collateral Agreement, | 
ſupplies the Performance of tt. 

In all Pleadings, where-ever a Trav 
was firſt properly taken, the Iſſue cloſe 
and therefore a Traverſe cannot be taken 


Declaration, it deftroys the Plaintiff's / 
tion; if to the Bar, it deſtroys what is 
in Avoidance of the Action; and if to 
Replication, what was ſaid in Avoidance 


W 


of the 2 ourt of Ct 071771011 Pleas. 


here a ſybſequent Traverſe is taken, the 
eſt ſtands confeſſed, 

Ifa Man demurs to Part, and takes laue 
the other Part, or if the Declaration be 
inſt two - Defendants, and one demurs, 
d the other takes Iſſue, the Court ſhall 
termine which they pleaſe firſt; for in 
th Caſes there are two Iſſues, the one in 
ww, and the other in Fact, each of which 
independent of the other; ſince where- 
r there is a Demurrer quoad that Perſon, 
an Admittance of the Fact ; but the De- 
ndant ſhall never plead and demur to the 
e Fact, becauſe that is a Duplicity, that 
aws the Matter to two different Examina- 
ns; ſince the Demurrer is to be tried by the 
ort, and the Fact by the Jury; and it 


Matter in both Judicatures; for then a 
an would always demur ſpecially for 


n be not a ſufficient Foundation for the 
urt to give Judgment upon, this may be 
wed in Arreſt of Judgment after Verdict; 

Kzuſe Judgment cannot be given, when it 
* pears, that though the Fact be found for 
to action; and a Demurrer admits the Fact 
noi be true, and refers the Law ariſing on the 
"Fc to the Judgment of the Court; and 
$i F'2 there- 


me, and if he was over-ruled, then he 
ld deny the Fact: But if the Declara- 


Plaintiff yet he has not ſufficient Cauſe 
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ald be expenſive and vexatious to follow Ante 34. 
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therefore though the Fact is taken to be try 
on ſuch Demurrer, yet if it ſtates no leg 
Fact, the Court has no Foundatibn on wil 
to make any Judgment. | 
The ancient Practice was, that if th 
Matter in Law on the Demurrer was ea 
the Court determined it immediately, whil 
the Parties were both in Court ; but if 
went over to' another Term, the Plainti 
ſerved the Defendant with Proceſs ad a 
diend Judicium; and if he appeared not 
the Proceſs, Judgment was given agai 
Him : But on a real Action there were ty 
Days given before Judgment was given ; 
if he was ſerved with Proceſs ad audio 
Judicium, and he made Default, this 
recorded, and further Day given; and if 
that Day he did not appear and fave} 
Default, then Judgment was given agal 
& „ 
8 8 This Proceſs vaniſhed in Perſonal Adi 
1 ' when a Defendant could make an Attorne 
i | for after the Iſſue cloſed, the Attorney 
7 always preſent as an Officer of the Cou 
gd | and therefore it had been incongruous to: 
i demanded the Defendant when he was 
[| ; Court by his Attorney ; and therefore 
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| Plaintiff may diſcontinue his Action by 
_ ny following of it, yet the Defendant was 
demandable * . he had appeared, 2 
| was of old, being in Court by his Attorn 


of the Court of Ci 2 Pleas. 


ria Perſona ſua, and not by Attorney 


e Clerk that appears for him only ſhews 
at his Client is in Court, and is not put in 
Place ad Lucrand vel perdend', as at 
mmon Law) thence is the Subpæna for 
> Defendant to come in and hear Judg- 
ent: So, in real Actions, the Defendant 
ntl; obliged to appear himſelf; becauſe his 
beritance was concerned, and therefore 
ot Ney would not give e final in the 
anhſence of the Party; therefore they ſum- 
oned him at Niſi prius: In a Perſonal 
ion, the Defendant was called; becauſe 
was not preſumed that the Attorney, who 


1 


the Mi prius in the County, whence they 
kd the Defendant himſelf; but then by 
e Statute of Weſtminſter, the Judgment, if 
did = appear, was taken by Default, as 
ſreſaid. | | 


19 e 
5 | 7 


t as in Chancery Defendant anſwers in 


zthere is no Attorney there on Record, for 


5 an Officer of the Court, was attending 
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Lil. E. 345. 


afterwards, viz.) 21 El. c. 6. if twof 
peared it ſufficed ; if ſuch Perſons were! 


now by the Statute for the Amendment 


+.» 


| The Fury Proceſs. be 


9 — 


* N ſettling the Law in the Ce 
CF above, they had the Matter of 1; 
decided by the King's Jaſtices, but the! 
ter of Fact by thee Part ; and thereforet 
Furata was to be ſummoned from the Pl 
where the Fact was laid, and antiently fi 
the very Hundred where it arofe, fincetht 
Facts were determined in the Court of | 
Hundred ; but becauſe it was difficult to 
twelve Freeholders in every Hundred, 
Court contented themſelves with four, 4 


returned, the Array was challenged on 
Polls, if they were not Hundtedors; 
this was to Secure, that ſome at leaſt of 
Pares of the Hundred might be at the I 
of every Fact, in order to have the fame 
tlement of the Fact, by the Men of 
Neighbourhood, as was uſed by the Fel 
Courts for the Decifion of Right there; 
that the Jury were originally nothing but 
Pares of the Lord's Courts transferred | 
the King's Court, by a particular Writ; 


4 


— = BIS. > EIS "ts AER ADE 


of the Court of Common Pleas: 


he Law, thoſe Hundredors are not neceſſary, 
for the Venire is awarded de Cor pore Comita- 


penal Statutes. | 
the Penalty of an Attaint in the old Law, as 
was given in the Court below, and they 
ere arraigned for this falſe Judgment in the 
King's Court, they were obliged to wage 
their Battle, not by an extraneous Perſon, 


ecreant, they loſt Liberam Legem, the Lord 
loſt his Court, and the whole Court was in 
Miſericordia. Gla. Lib. 8. C. 9. fo. 66. In- 
ſtead of this, came the Norman Way by a 
raad Jury of twenty-four ; but the Per- 
ons, if convicted, were under the ſame Diſ- 
abilities with a Champion recreant in ſuch a 
Caſe, for they loſt Liberam Legem, and they 
received thevillanous Judgment, which every 


Champion received, that, maintaining ano- 
Ier's Right by Battle, failed; for their Ver- 
e ict was the Aſſerting of the Right of the 
xf erſon for whom it was given. But this 


eas fo ſevere a Judgment, that they allowed 
l Manner of Evidence in Support of their 
Verdict; but againſt the Verdict they ad- 


Trial, becauſe the jury might give in their 
Verdict, not only on the Evidence given in 
VVV 


us, unleſs in criminal Matters, and upon 


but by one of themſelves; and if they proved 


mitted none that was not given at the former 


The Jury when impanelled judged under 4, ; Anne. 
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| founded a different Verdict. 


in Treſpaſs the Summons, beginning wit 


might not fly ſrom Juſtice by Notice; bu 


The Hiſtory aud Practice 
Court, but on their own Knowledge,; and 
therefore whatever other Ways they came to 
the Knowledge of the Fact, they might give 
in Evidence for the Support of their Verdict; 
but the Evidence not offered on the Tri 
can never be brought againſt them, becauſe 
ſuch Evidence might have altered their Juds- 
ment had it been given; and the Want of 
that Light, which the Party neglected tot 
otter, cannot convict them of a Falſih, 
which, if it had been offered, might have 


The ſame Proceſs that was uſed in the 
Lord's Court to bring in the Parties and Juries 
(VIS ) Summons, Attachment and Diſtreſ, 
was uſed in the King s Court; for the 2 0 
ure anſwers the Summons; the Hubei: Cr. 

z5 the Attachment; and the Diftringas's 
the Diſtreſs infinite ; and as in the Caſe « 
the King they often dropt one Proceſs, a 


the Attachment, ſo in the King's Bent 
and Exchequer, when the criminal RBuſineſ 
was tranſacted, and the King's Dues de 
manded, they dropt the Habeas Corpus, and 
proceeded on the Diftringas ; the Summon 
was omitted in Treſpaſs, that the Offender 


it is not preſumed, till the contrary appear : 
that the Jury would not obey the SummonsFF | 


but! in the King s Caf e, if they did diſobey 
- the 


. . cr OREN 


F the Court of Common Pleas. 
ey made uſe of the Rronge® Proceſs, (v:2.) 


e Diſtringas. 


rs Corpus, or Diſiringas, which was to 
ing them into Court, there were undecim, 
-m, or 0510 tales, according as the Num- 
r was deficient, to force others to the 
ing's Court to try the Iſſue; this was with- 
t Summons or Venire, Deca it was ſup- 
led that the firſt Habeas Corpus and Diſtrin- 
; had given Notice to the Vicinity, that 


ticular Summons to them. 
It was wiſely foreſeen by Ed. 1. that when 
deſigned no further Juſtices in Eyre to 
patch Buſineſs in their proper Counties, 

at the Jury muſt be brought up to the 
urts above, which would occaſion great 
pence, and great Conflux of People to the 
hurts, and therefore he conſtituted the 
its of NM prius, that the Matters of the 
might be tried in his own Court, and 
Facts in the Country; and thereon 
re was a perfect Uniformity in the Law, 

the ſame Juſtices Tinerantes in Vacation 
me, who tried the Fact in Term Time, 
ted the Law; and henceforward, when 
found this anſwered the Expectation, 
: Juſtices in Eyre were totally diſuſed. 


The 
4 : 


If all the Jury did not attend on the Ha- 


ey ought to appear; and therefore the 
oplemental. Jury were forced in without a 


Hd The l aud Practice 
ji The Manner of contriving it, was to oth 
1 | rect the Venire to return the Jury at foi 
ſh Day the next Term, unleſs the Juſtic 
11 Prius tali Die & loco venerint; and thus 


Ni prius was at firſt on the Venire, at 
continued in that Manner from Ed. 1. 
_ Ed. 3. for though there were no Iſſues u 
turned on the Venire to make them appe 
at Ni prius, yet it was ſo. much a pre 
Difficulty on them to appear afterwards 
Weſtminſter, which if they did not, the] 
 frangas iſſued, that it had its Effects to bry 
them in their proper Counties; the Writ 
contrived to command them to come it 
Court, becauſe it would have been improp 
for the Court to have commanded them 
come into any other Place, ſo that their 4 
pearance before the Juſtices of Aſſize is 
Excuſe for their Non-appearance in Ban 
but if they did not appear at the Aſſize, 
at Yeftminfter, there iſſued an Habeas Cor 
and D:/tringas to bring them up. 
By Meſim. 2. cap. 27. the Defend 
4 be eſſoined in an Aſſize or NI pr 
the firſt Day; bat if he had an Eſſoin 
Nui prius, the Inqueſt was taken by Def 
in Aſſize. 
Buy the Statute of Malbridge, cap. 
Poſtquam alquis poſuerit ſe in Tnquijitin 
aliquam, non habebit nifi unicum Ejont 
and the Statute not limiting the Time wi 


of the Court of Common Pleas. 


be Eſſoin ſhould be taken, they might take 
out of the K ny ; 16 that when the ſurors 
a o fave the Penalty had come on the D:iftrin- 


gat, one of the Parties effvined himſelf, and 
e Jury after much Expence and Trouble 
ere obliged to return re infecta; for this 
nconvenience, a Remedy was drawn from 
Naim. 2. cup. 27. which fays, Poſtquam 
ahquis poſuerit ſe in Inquiſtionem aliquam 


e proximus Dies was the Return of the Ve- 
ire, and then by this Conſtruction they got 
rid of the Eſſoin at N, prius; for they 
made the Venire returnable at a Day within 
that Term in which Iſſue was joined, and 
the Defendant was obliged to be in Court 
during that whole Term, ſo that they made 
a Proxinius Dies in the fame Term that Iſſue 
u was joined; and there was no Mifchief in 
„I chhis, becauſe, after the Parties had Leave to 


themſelves from a eonſtant Attendance in 
Court, as their Attornies conſtaritly attended 
for them ; hence the Dzes datus was omit- 


J 
1 . 
Venire, becauſe the Party being in Court 
that Term in which Iſſue was joined, con- 

 Mtinues in Court by his Attorney during the 

ol whole Term; but yet the Proxim Dies aſter 

u le joined, muſt be the Day of the Return 

ug of tle Venire, and by Conſequence the I 
| WHEN 


yroximum Diem dlloquetur ei Effoniam : And 2 tndt. 417. 


appear by Attorney, they were difcharged 


ted in the Common Pleas in the Award of the 
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Second. 


when he was to. caſt his Eſſoin, then he hat 


ad audiendum Judicium to give a Day to the 


might be taken by Default. 
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no other Day to do it by the Words of the 
Statute ; and by this Conſtruction they got 
rid of all the Efvins on the behalf of de 
Defendant at the Day in Nai prius. 
Alſo there was no Dies datus on the Re. 
turn of the Diſtringas, becauſe the Inqueſt 
might paſs, though the Defendant made De- 
fault at the Day in Nei prius; and therefore 
it was not neceſſary to give him a Day there; 
yet if he reaſſumed the Conſideration of ther 
giving Judgment, they iſſued a Diſtringa 


Party, that nothing might be determined in 
their Abſence : But in the King's Bench they 
gave a Day on the Return of the Venire, be. 
cauſe anciently the King's Bench had not 
Buſineſs enough to fit the whole Term Dr 
Die in Diem, and therefore they adjourned 
from one Day to another ; they gave a Day 
to the Parties to be preſent when they fat, 
but there was no Day given to the Parties on 
the Diſtringas, for the ſame Reaſon as in 
the Common Pleas, vis. becauſe the N 


The ancient Practice of the Defendant 
being Eſſoinable on the Venire, was a great 


Miſchief in this Proceſs; becauſe if he dit 
not appear, the Jury was afterwards obliged Md: 
to appear in Bank: And there was another re 


Miſchief 1 in this Proceſs as it then ſtood, her p 
t ego 


of the Court of Common Pleas. 
he Parties, not ſeeing the Panel beforehand, 
ey could not be prepared to make their 


ot | 
he Thallenges; the firſt of theſe Miſchiefs was 


retty well remedied as to the Plaintiff by 
Lying the Coſts on the Defendant where the 
aintiff prevailed; but the ſecond Miſchief 
Mad no Remedy till 42 Ed. 3. c. 11, where- 
y it is ordained, that no Inqueſts but Aſſize 
nd Delivery of Gaols be taken by Writ of 


great or ſmall, before that the Names of all 
hem that ſhall paſs in the Inqueſt be re- 


in Murned into the Court, and the neareſt and 
ey Wnoſt ſufficient ; and this ſet the Proceſs on Reg. 178. 
be- Ihe ſame Foot it now ſtands. . 


ot From henceforward they could not place | 


De he N prius in the Venire, as was directed 
ed by the Statute of We/tminfter 2d. becauſe it 
ys directed that no Inqueſt be taken at N/ 
at, ris till the Inqueſt be returned in Court, 
onnd therefore the Clauſe of Ni privs was 
intaken out of the Venire, and placed to the 
elt Habeas Corpus and Diſtringas in the reſpec- 
tive Courts, which was ſo awarded on the 
ut Roll in the Jurata; this had many good 
eat Effects; firſt, for that the Plaintiff and De- 
na fendant knew the Names of the Jury in or- 
ed der to challenge. 24%, The Venire being 


er returned, the Defendant had no Eſſoin on 


nat the Habeas Corpus and Diftringas, but was 
beg obliged to appear, or elſe by Weftminfter 2. 


cap. 


W/ privs, or other manner at the Suit of 


e A 2 - 
D 


A 
"SH 
8 


F * — — OD — 
— — — © — — — 


. — 


3 e 
A ag 
. * 

* — wang 


7 2 
— — . 
8 — aan. Is 


a" 


; ————— nods. pes — — — — — - 
ä *- * — . — —— —— II %s ings * N . 
Ie He wr DEC OED DUE EEE emeramne Dn 

— g = = 
4 - *. 
— : 4 530 45 > 


. 


— — 


Meth = 


** * 
22 ge. Le 


. — rw $ TY” Ie” > ©- 5 o * F 
© 4 —— 2 ———̃ — vo. — — 
. * e 8 * 


— 
* 
ae” 


— — 


78 


Was taken that the Plaintiff may not be ds, 


Volt, vel coram Juſtic noftris ad Aſſijas i 


Weſtminſter ; but now every one had Iflue 


ſtile Aſſize continue the Name of Ni 
: Prius. | | 


De Hiſtory and Practice 


cap. 27. the Inqueſt was taken by Defaul 
as if he had appeared, not that there yy 
Judgment given for Default, becauſe having 
the Day at Nj prius, from whence h 
might be detained by inevitable Neceſſity, 
they thought it too hard to give Judgmen 
againſt him for the Default, without allow 
ing him to excuſe it; yet the Inquiſitiq 


layed, as it was on the ſecond Default of 
Defendant on the Aſſize; ſo that when 
Venire had been returned, there was no Ef 
ſoin on the Difringas. 5 

The fecond Advantage was, that th 
Jury on the Nz/: prius were fined if they di 
not appear ; and therefore the Clauſe in th 
Diftringas is, Yo Habeas Corpora cori 


coram nobis apud Weſtminſter die Lun prix 


Com” tuo tenend' affign' 2 prius die, Gt | 
Since they could fine them on this Proc 
according to their Offence, they granted M. 
prius in the enſuing Di/iringas, and did nc N 
compel them to try it at Bar, which wf 


more convenient than the ancient Way 
Where the appearing Juror was obliged h 
his Companion's Default to come up t 


returned on him for his own Default, an 


Bu 


if the Court of Common Pleas. 79 
But to explain this further, we muſt con- 


ler how theſe Continuances are made after 
ſue is joined; if it be an iſſuable Term, 

> Venire is made returnable the laſt Day of 
je Term, without any Ni prius in it, as 
anciently was, and from that Day the 
ringas is teſted with a NMã prius return- 
le at the Day in Bank; if Iſſue be joined, 
d they do not go to Trial the ſame Term, 
n they award a Venire on the Roll, re- 
Gable the fame or the next Term; and if 
ey do not go to Trial, they oon the Co. Eatrien 
roceſs by a Vic non mifit breve, and then 149- 

re is On the Roll a new Venire awarded 

Il the Vacation, when they go to Trial, 

d when they are going to Trial they take 

je Roll and enter the Continuances to the 

an which Award of the Diſtringas 

never entered on the Plea Roll, but only 

the % Day of next Term after the Aires; Called the 
hen the Po flea is returned, they enter it 9%) in Bank. 
tea continuato inde preceſſu, which is a 

ecital of the Continuance warranted by the 


/ rius Roll; the Reaſon of this Practice 
Vat , that if they had entered the Award of the 
1 8/7/2295 on the Plea Roll, and had not 


ne to Trial, they muſt from thence award 


Alias and Phuri es Diftringas, which 
ould have obliged the Jury to come in 


erms, and in Terms not iſſuable: By this 
dice they ſaved all Trouble and Expence 
of 


CAS F TIER 'Y e 4 2 * 


80 


firſt Award to the Venire: But to ſave 
tom of the Niſi prius Roll, between l 


and is a Warrant to the Officer above to co 
tinue the Venire until the Time of iflu 
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of that Nature, and yet they continued if 

Acts of the Court as well, for Poftea cm 

nuato inde proceſſu ſhews on the Plea Rf 

that the laſt Award of the Venire in the fo 

mer Form was continued to the Day in By 
by the Proceſs, viz. by the Diſtringas, uf 
4 Award of the Diſtringas was not nec 
ſary to be entered, fince it was an AG q 
lating to a Trial out of the Court, and u 
in the Court itſelf; and therefore, prepar 
tory to the Trial, was formerly entered ont 
Ni prius or Iffue Roll, ſo called, becay 
on it the Pleadings were entered to the If 
at that Time; and as it was unneceſlary 
enter the Continuance on the Plea Roll, 
it was not expedient, becauſe ſuch Cont 
nuance would have embarraſſed the Parti 
and Jury ; and therefore a general Ent 
was thought ſufficient on the Nj: fri 
Roll; they enter the Declaration and Plea 
ings to the Iſſue joined, together with tl 


Trouble of ſuch Entry of Continuance 
they enter the Placita of the Term in 
Vacation, when they go to Trial, at the Þ, 


Award of the Venire and the Jurat Rol 
and this ſhews the Judge of Aſſize that 
was an Iſſue continued to the laſt Ter 


FE the Court of Common Pleas, 


he Di/tringas : Hence in the Common Pleas 
ey make no Placita at the Bottom when 
ey goto Trial the ſame Term Iflue is joined; 

or that would apparently be unneceſſary, 
ince ſuch Placita came inſtead of the Con- 


ays entered the Placita, though they went 
Trial the ſame Term; becauſe antiently 
he Continuances in that Court were from 
ne Day to another Day in the fame Term: 
nd it is to be noted, that in the Common 
Jas there was anciently a Continuance Roll 
vr the Jury Proceſs ; ſo that after the Ve- 
ire was awarded, and the Jury Proceſs was 
ontinued from Term to Term, they entered 
he Continuance on a Roll of that Day, to 
hich ſuch Proceſs was continued, entering 
Pp the Stile of the Court on the Top of ſuch 
doll, and numbering the Roll; and ſo when 
continued to a ſubſequent Term, they 
ntered on the Continuance Roll of that Day 
the ſame manner; and when the Poſtea 
me up, then their Entry was made in this 
anner, Poftca continuato proceſſu præd inter, 
artes pred per Fur” ponit' inde inter eos in 
eſpectum huc uſg; ad tunc Diem feil in. 
W724. Sancti Trinitat', nifi TIRE ciar Pri Us, 
de. | 

And when ſuch Records were ſent for by 
rit of Error at the End of the Judgment, 
ey ſent the Placita of the particular NR 
G 0 


inuanees: But in the King's Bench they al- 
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Raſtall 288. 


feringas on the Nift prius Roll, to be at 


The Hiſtory and Practice 
of Continuances to warrant that Part of the 
Roll that mentions the Continuato inde Pro. 
ceſſu; and this is evident from Raftulls En. 
tries, Title Error, in a notable Roll in the 
5 Ed. 4. where the very Number of each 
Roll of Continuance is entered at the Fogs 
of the Judgment: After 32 H. 8. 30. thy 
Continuance Roll was dropt, becauſe by thai 
Statute, all Diſcontinuances were cured aft; 
Verdict; and therefore they only entered oj 
the Plea Roll the Award of the Yer 
which they continued as before-mentioned 
by a Vic' non mifit breue; but now that j 
dropt, and they only enter Poftea continuut 
inde proceſſu inter partes prœd', entering thi 
Verdict returned on the Poftea ; and the) 

need not on the Foot of the Record enter any 

Continuance, fince the Want of a Conti 
nuance is cured after Verdict; but they 
ter the Placita and the Award of the D. 


Authority to the judge to try the Cauſe. 
The Day at N prius and in Bank are i 
Conſideration of the Law the ſame; becauſ 
the Writ of Ny prius, which gives Authoriq . 
to the Judge to try the Cauſe in the County, 
inſtead of the Court; and therefore the Pa 0 
certified by him on the Day of Bank is tit 
ſame as if the Jury had come up to ti 
Court; and this (as was ſaid) is for the Fall” 
of the Subject, that the Jury and Y an 
neſſe 


of the Court of Common Pleas. 83 
fles may not be brought out of their proper 
DUNLY » | | 9 

If 7 Yemre is awarded, and they do not 
to Trial the next Aſſizes, but it lies for 
eral Terms, the Continuance may be 
de by a Vic non miſit breve; but if a 
ftrius be awarded, and fome of the Ju 
dear, and the Panel be not full, ſo that 
Trial is not carried on, they only enter 
ſe of the Jury that appeared, Ez alii non 
ire runt, ideo reſpeftuentur to the next 
nedrm pro defectu ur; and at the Day in 

t next Term they awarded an Alias Di- Vid. 6 Hen: 
aan gas to the next Aſſizes with a My pros % 2. 
Wi! the next Term. | 
he 
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N the ſettling of the Ny pris, they 
obliged the Plaintiff to try the Action 
re it acerued; and the altering the Venue 
an in the King's Bench, and was trans- 
ed from thence into the Common Pleas. 

The Venire was to bring up the Pares of 
Place where the Fact was laid, in order 
y the Iſſue; and originally every Fact 
laid in the Place where it was really 
G 2 done; 


84 


done; and. therefore the written Contrady 


Local, and the Decenna was reſponſible fo 


from Place to Place, and the King's Wri 
iſſued to any Place where the Defendant re 


before the Capias, the Proceſs by Attach 


in Treſpaſs Vi & armis, the Proceſs was 0 


in · order to find the Defendant. 


The Hiftory and Praftice | 


bore Date at a certain Place, and the Treſ 
paſſes on Land were in their own Natur 


the Appea arance of the Parties within the! 
Diſtricts : But when the Cuſtom of Dexcer 


nary began to wear off, and Men could g 


ſided, from thence they ceaſed to Date thei 
Contracts at any Place, that fo they migh 
ſue them at what Place they pleaſed ; fe 


ment and Diſtreſs could be only execute 
where his Goods were, and this begot 
Diſtinction between Tranſitory and Loc 
Actions; for the former retated to Good 
and Chattels, and followed the Debt 
where-ever he could be found ; but the latte 
related to Lands and Tenements, and fo t 
Proceſs was general, and on the Lands, thi 


the Perſon, but Ike no Inconveniend 
becauſe it was an Action that was general. 
between Neighbours, and the Perſon had 
Occaſion for a Writ, into a Foreign Count 


In the tranſitory Actions, the Plaint 
had Liberty to chuſe his Venue, being ful 
poſed to lay it where the Fact was done, 
that it was done in the County where t 


W 


of the Court of Common Pleas, 85 
Writ was brought; but if the Writ followed 
him into a Foreign County, he having fled 
ſtom the Place where the Fact was done, 
he Plaintiff was at Liberty to chuſe from 
what Vicinity the Pares ſhould be ſum- 
moned, as the Defendant had deſerted the 
ace where the Fact was done or the Contract 
made, and other Places were all indifferent. 

But the Defendant could not by his Plea 
alter the Venue, unleſs the Matter pleaded 
was local, 

The Reaſon of the Diftringas was, we 
yhere the Decenna's were broken, where 
Prople were obliged to anſwer locally, the 
Plaintiff was neceſſitated to ſeek the Defend- 
ant, and to ſummon or attach him in the 
dunty where he reſided, and the County 
ras put into the Margin; the Record be- Lancelot's 
zins, that the Defendant was ſummoned or Jaſt. 144. 
attached as in that County ; .and this Notion 
ſeems to be borrowed from the Canoniſts, 
where the Rule is, quod actor debet ſequi Fo. 5— | 
rum Rei. 

” Now fince the Law obliged the Plaintif 
to ſeek the proper Forum Rei, the Defendant 
could not alter the Judicature of the Fact by 
any Plea that could be determined in that 
Place; becauſe ſuch Plea was not alieni 
Fri; and it would be hard that the Plain- 
tiff who was forced to ſeek the Defendant, Saund. 85. 
hould go elſewhere to have the Cauſe deter- Cro. Jac. 370. 

G 4 mine d; o. Lit. 282. 
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| 6 Co. 14. 
Co. Lit. 12 5. 
2 Rol. 620. 


ſum fregit, there, if the Defendant coul 


ant, where 5 was ſummoned, the D. 
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mined ; but where the Plea of the Defenday 
was local, ſo that the Place made Part of th 
Iſſue, there the Place of its own Nature wa 
allen Fori ; and therefore, to prevent a Fay 
lure of Juſtice, the Venire was carried into 
Foreign Coun 

But if the Plaintiff 8 Declaration be FA 
Matter local, where he cannot follow th 
Perſon of the Defendant, as in a Quare clay 


not be found in the County where the TI 
paſs was committed, they could not folloollf 
the Perion of the Defendant, and fo they if 
only the Proceſs of Outlawry : But ast 
Plaintiff was obliged to follow the Defen 
ant, ſo the Plaintiff had his Choice frog 
what Vicinage within the County he won 
try his Cauſe ; for if he had been obligedt 
lay it in the N eighbourhood of the Defend 


fendant mi have had Influence ENOk 
to obſtruct Face, and ſo that Place not 
different. | 

But the Yex;remuſt be from ſome knoy 
Place, where the Fact is ſuppoſed to be dc 
as in a Vill, Caſtle, Manor, or Foreſt ; 
cauſe, if it was not a known Place, the 
could be no proper Direction to the She 
(which the Judges muſt intend is knownl 
the Sheriff) to try who were the Pares th 
yere to try that Fact; therefore a 


of the Court of Common Pleas. B7 


Lane is no proper Place for a Venue, becauſe 
it is not ſuppoſed to be ſufficiently known to 
the Sheriff in what Hundred 1t is; but a 
Street in à Pariſh is a proper Venue, becauſe 
tie Pariſh is ſufficiently Kno in what 
Hundred it is. 

But if they plead Nul tiel ville ; as ſuppoſe Co. Lit. 125. 
Treſpaſs Bil in Dale, and they pleaded Voll. 616. 
Nul tiel Ville de Dale ; or if the Action of a 

Man be laid in Dale, and Nul tiel Ville 

leaded, it muſt of Neceſſity be tried by the 

Wares Comitatus; becauſe, if there be really 

no ſuch Place as the Plaintiff has laid in his 

ount, then there is no particular Hundred 

boſen by the Plaintiff, out of which any 

ares ſhould come to try it; and ſo where 

be Plea is in Abatement of the Writ, the 

Place chaſen by the Plaintiff in the County 

try the Cauſe is not material; and there- 

ore de Corpore Chmitatus. So ifa Miſnomer Hob. 89. 
the Name or Title of Dignity is to be tried, 

t ſhall be tried in the County at large, be- 

auſe there likewiſe the Place in the Count is Co. Lit. 225. 
ot material; but if an Action be brought for © _ * 
Treſpaſs done in Sale or Dale, and the Ed. Pg 
Wetendant denies there is any ſuch Place, 
is ſhall be tried de vicinet' de Dale, becauſe 
us is to the Count; where the Plaintiff has 
hoſe a Venue from two Places, and one be- 
ng confeſſed, he ſhall have his Judgment of 
e Fact in Iſſue from that Place, and the 
64 rather, 
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2 Roll. 601. 


2 2 Roll, 603, 
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rather, becauſe the Men of Dale are to aſſeſi 
the Damages in the Action; and this Plea 
cannot be executed as amounting to the Ge. 
neral Iſſue, becauſe it is touching the Yenire 
in that Iflue, 

If the Declaration contains Matters lying 
in two Counties that join, or an Annuity, if 
a Manor is in one County, and Seiſin in ano- 
ther, and the Poſſeſſion is traverſed, this ſhall 
be tried by both Counties, as appears by the 
7 R. 2. c. 10. becauſe the Sheriffs may be 
ſuppoſed to meet. on the Bounds of each 
County, and impanel the Pares there; but 
if the Counties cannot join, and conſequent: 
ly the Sheriffs cannot meet each other in 


— to impanel, as if the Iſſue were, whe- 


ther a Road from London to York, and from 
Yerk to Londen; this may be tried: i in either 
County; where the Matter is local, and the 
Venue cannot be from a Place where it 1s 
laid, therefore for apparentImpartiality itmuft 
be from the next Hundred; as if an Action 
be brought on the Statute of Winton ; for 


the proper Pares for the T rial of every F act 


are the neareſt impartial Men to the Place 
where the Fact was done. 

But by the Statute for the Amendment of 
the Law the Venue is to be awarded de Cir- 
fore Com unleſs in Indictments, W 
and Proſecutions. 1 

Ane 


of the Court F Common Pleas. 
The Law having ſettled the Diſtinction 


etween local and tranſitory Actions, it ſeems, 
it, towards the 6th of R. 2. it was Abi 

o Vexation; for Plaintiffs would lay their 
Actions far front the Place where the Fact 
vas done, ſo that the Defendant was neceſ- 
ated to carry his Witneſſes into that Coun- 
| how far ſoever from that Place, where the 
xt was done: To prevent this, b R. 2. c. 2. 
reſcribes ; to the Intent that Writs of Debt 
| i Acconnt; and all other ſuch Actions, be 
om thenceforth taken in their Counties, 
nd directed to the Sheriff of the Counties: 
here the Contracts of the ſame Actions ariſe 
nd by that Act it is ordained, that if from 


henceforth in Pleas on the Ame Writs, it ſhall 


e declared, that the Contract thereof was 


ade in another County than is contained 


n the original Writ, that then incontinentiy 
e faid Writ ſhall be abated: 
This was intended to Babe confined all 
Actions to their proper Counties, but then 
t would have created greater Miſchief than 
t was deſigned to have prevented, if a Plain- 
f could not have followed his Debtor into 
another County; but the Statute is ſo word=- 
d, that it only preſcribes, that the Count 
[ ould agree with the Writ in the Place, 
mach did not make the tranſitory Actions 
ocal; but to obviate the Inconvenience, the 
udges n it to impower them to 
change 


89 


99 


change the Venue to the Place where t| 


nf brought; and theſe Rules are good, ſindif 


change the Venue, becauſe, if the Contra 


1 Lev. 56, 
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change the Venue; and therefore in 
Dales unleſs of Specialty, the Court vi 


0 
| 
Fact was done; and if the Plaintif gi 
prays it may be changed back again, thllif, 
they Non-Praſs the Plaintiff in ſuch Caf 


unleſs he gives ſome Evidence of the Fit 
within the County, where the Writ 


XC 
Us 


they tend in Effect to abate the Writ acconlli 
ing to the Statute. - 
But in Caſes of Specialty they did n 


was not dated at a particular Place, it 
prefumed ſo to be admitted by the Parti 
that it might charge the — i in a 
Place; and the very Form of Noverint wn 
ver ſeerns to be —— that it ſho 
be taken as a Contract in all Places whatl 
ever; and therefore it would take away offi 
of the Benefits of his Specialty to co 
him to ſue it in the County where it u 
executed. In an Action of Scandalum Mu 
natum the Court will never change the / 


ave; eee, ado x Paris 


the Realm reflects on him through the whol 
Kingdom, and he is a Perſon of ſo gre: 
Notoriety, that there is no Neceſſity of 
being tied down to try his Cauſe among 
— : : 


of the Court of Common —_— 


The Action for Rent in the. Detiner 8 
Executor ſhall be brought where the 
as made; becauſe it is for Artears in = 
eſtator's Time; but Where it is in the 
et and Detiuet for Rent acerued in the 
arcutor 8 Time, it muſt be Where the Land 


But if Iſſue be joined, Ginn it cannot be 
ered, becauſe it is ad to by the De- 
ant. 

The Alteration began in B. R. where they 
puld eafily change the Lane, where the 
ſual Proceſs is by Bill of Mrddleſex and La- 
lat; but it was more difficult in the C. B. 
cauſe they muſt have an Original to war- 
nt their Proceedings; their firſt Method of 
ing it was by obliging the Plaintiff to make 
n original Copies, wherethe Action acaru- 
d and a Tetatum where the Defendant 
11 de found; this Method proved 
brgeable, tedieus, and inconvement;; and 
terefore they changed the ¶ ene and the Re- 
rd, and allowed them to file an Original 
warrant the new Declaration, as the Prac- 
ce ſtands to this Day. 

If the Plaintiff, after Iſſue joined, neglected 
try the Cauſe the firſt Aſſizes in the Coun- 
ty, or the firſt Term in Mrddleſex or Lon- 
in, the Defendant is at Liberty to bring 
own the Cauſe by a Proviſo, ſo called by 

e Clauſe in the Venire fac, which fays, 
Proviſo 


inſt 1 Vent. 286. 


92 


. Plaintiffs Laches ſhall not prevent the De 


more perfect Verdict; but becauſe the fam 


facias de novo is given, if the Cauſe be NI 
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Proviſo ſemper quod ſi duo brevia inde tibi v. 


nerint unum eorundem tantum Retor & ex: 


quaris ; for both the Plaintiff and Defendant 
having put themſelves upon their Pares, the 


fendant's diſcharging himſelf from the Ac 
tion; and therefore the Proceſs is open fo 
him, as well as the Plaintiff ; if the Judy 
receives an imperfect Verdict, there can 
no further Proceſs againſt the lame Jury, be 
cauſe they are diſcharged by the Acceptand 85 
of their Verdict; and therefore in this Caſ 
there muſt be a Venire ac de novo to give 


Jury often are at ſeveral Affizes on the Coe 
tinuance of the Jury Proceſs, therefore 
the Starate of 7 & 8 JW. 3. c. 32. a Ven 


tried the firſt Afſizes. 


By 25 H. 8. c. 6. to prevent the Delayt | 
the Decem Tales, it is enacted, there ſhall bY” 
a Tales de Crrcumſtantibus, which i is returns | 


by _ Sheriff i in 258 | 4 


CHAI 


of he Court of Common Pleas. 


CHAP. vm. 
The Challenge. 


E are now come to the Challenge ; 
and of old the Suitors in. Court, 
rho are Judges, could not. be challenged ; 
jor by the Feudal Law could the Pares be 
ven challenged, Pares qui ordinariam Ju- 
iſlick habent recuſari non poſſunt; but thoſe 
buitors, who are Judges of the Court could 
ot be challenged; and the Reaſon is, that 
here are ſeveral Qualifications required by 
the Writ, (vig.) that they be [zberos & le- 
rales Homines de Vicineto of the Place laid in 
e Declaration, Quorum quilibet habeat decem 
bras Terrarum, Tenementor*, vel reddit 
ter Ann ad minus per quos Rei Veritas melius 


Defendant aligua affinitate attingunt, ad fa- 
nend guondam Furat' Patriæ inter Partes 
frædictæ; theſe Qualifications were inſerted, 
Ppecauſe this Manner of Trial was different 
rom below; for there the Trial being by 
all the Pares, if there was a Majority a- 
mounting to twelve, the Cauſe was decided 
by ſuch a Number as was neceſſary; but 
tere, becauſe they brought up only twelve, 
ad therefore they were all to be of one 

; Mind 
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cert poterit, & quod nec the Plaintiff, nec the 
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Mind in order to make the Verdi&; there; 
fore it was neceſſary there ſhould be ſevery 
Qualifications mentioned in ſuch Perſon, 
who are to give in the Verdict in that Cauſe, 
and if any of the Qualifications were want 
ing in any one, it was ſufficient Reaſon tg 
reject ſuch Perſon: The firſt is, that they 
ſhould be Aberi & legales Homies; and 
therefore Villains, Outlaws, excommuni 
cated Perſons, and Aliens were excluded; 
Raft. 118. the next was de Vicineto; and therefore ori. 
and 118, b. ginally they were to be of the ſame Hun 
dred; but afterwards, they required onh 
ſix. 48 Ed. 3. 30. 48 . 5. Afterward 
only four, 7 H. 4. 46. 28 Ed. 4. 49. the 
3 ſettled at ſix; for the Difficulty of 1 
ting Hundredors, and the Partiality t 
found amongſt them, the Neighbours having 
generally a particular Attachment to on 
Party more than the other, made the Judge t 
willing to contract the Number; but by 30 
H. 8. c. 6. and by 27 E.. c. 6, two on 
were neceſſary ; but if the Lord of the Hu 
dred be a Party, then it is ſufficient 1 
ſhould come from the next Hundred; 
now by the Statute for the — i 
the Law, the Jury comes de .Corpore Cum 
Fatus. 
The next ualification, Quorum quiliba 
habeat decem Tabea Terrar” — 0 ke 2 


dit fer Annum ad minus, by We n a, c. 5 
then 


S — > ww ©& 
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y were to have 20s. per Ann. if the Aſſize Raſt. 118. 

e within the County; and 40 5. if with- and b. 

By 21 Ed. 1. Stat. 1. they were to 

e 40 8. per Ann. within, and 100 3. 

out; by the Stat. 2 H. 5. cap. 3. they 

re to have 40s. in Caſe of Death; or 

ere the Diſpute was for above 40 Marks; 

1 R. 3. c. 4. a Juror in the Torn was to 

e 205. Freehold, and 26s. 8 d. Copy- 

d; by 35 H. 8. 6. it is increaſed to 4 J. and 

48 5 N. & M. it is ordered, that all Raym. 485. 
ors, other than Strangers per Medietatem Vent. 365. 
guæ, ſhall have 10 J. per Ann. but there 

daving to Cities and Boroughs; and by 

I. 8. cap. 3. a Citizen of London worth 

Marks in Goods ſhall be a good Juror: 

ems, that in Corporations the Freedom 

not the Freehold makes them /beros 

nes. 0 | But it is no. 
The next is a per quos Rei Veritas melius Chalinge, 
poterit, & quod nec the Plaintiff, nee that the 
Defendant aliqua Afintate attingunt; y_ + BG 
auſes of Objection from Partiality or In- for the Plain- 
city, Conſanguinity and Affinity, are tiff to examine 
tained in the Writ ; if the Juror be under e ag 
Power of either Party, as if Counſel, made Com- 
ant of the Robes, or Tenant, thefe are 3 by 
reſly within the Intent of the Writ; ſo — ho, 
if he has declared his Opinion touching ing Arbitrator, 
Matter, or has been choſen Arbitrator ys wma 
ne Side, or done any Act, by which die, them. 


{ach ſelves. 
200. 71, 


* 
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15 he has eaten and drank at the Sep 


Difference be- whom the Truth may be beſt know 


tween Chal- 
lenge princi- 


pal and to 


Favour. 
Co. Lit. 156. 
: a. 


this is a Challenge to the Favour; as if 


Daughter, becauſe this is not contai 
within the Words of the Writ; and the 


Inducements to Suſpicion of Favour, 


Side; for otherwiſe his Affection will g 


either Party after he is returned; all inc 
ble Perſons, as Infants, Ideots, ad Peg 
of non fane Memory are likewiſe exelude 

But where the Juror is not under a Bi 
on either Side, or if he has not given appan 
Marks of Partiality ; yet there may be ſi 
cient Reaſon to ſuſpect he may be more 


vourable to one Side than the other ; 1 


Juror's Son has married the Plainti 


fore no Principal Cauſe of Challenge | 
only to favour ; becauſe ſuch Juror is! 
within the Power of the Party ; and inth 


ueſtion is, whether the Juryman is in 
ferent as he ſtands unſworn ; for a Juryn 
ought to be perfectly im partial to ei 


Weight to the Evidence of one Party; 
an honeſt, but weak Man, may be as m 
biaſſed, as to think he goes by his Evide 


when his Affections add Weight to the! 
dence ; now ſince the Writ expects thoſ 


excludes all thoſe who are apparently Pat 
without any Trial, becauſe they are not 


der the Qualifications i in the Writ, tinc 
1 


of the Court of Conimon Pleas, 

ruth cannot be known by them but whete 
he Partiality 18 not apparent, but only ſuſ- 
icious, and the Juror is to be tried whether 
vourable or not, and if the Triers think he 
then he is to be excluded; and this Exa- 


ination is by two Perſons ſworn to try the 
ruth of the Matter; as all Trials touching 


erſons deſcribed in the Writ were warned. 
The laſt Qualification is Ad faciend 


at Peers are excluded, for they are not 
ares patriæ, but Pares of an higher Rank; 
tif a Peer be impleaded by a Commoner, 
t ſuch Cauſe ſhall not be tried by Peers, 
t by a Jury of the Country; for though the 
ers are the proper Pares to a Lord of Par- 
ment in Capital Matters, where the Life 
d Nobility of a Peer is concerned, yet in 
atter of Property, the Trial of Fact is not 
them, but by the Inhabitants of thoſe 
untries where the Facts ariſe ; fince ſuch 
rs living through the whole Kingdom, 
d not be generally cognizant of Facts 
ing in ſeveral Counties, as 5 the Inhabitants 
mſelves where they are done: But this 
t of having Noblemen for their Jury, 
compenſated as much as poſſible, by 
rung Perſons of the beſt Quality; there- 

H tors 


e Summons, where it was deſired, were 
y two Perſons, this being whathos ſuch 


andam TJurat” patriæ; from hence it is 
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Raſt. 116. fore a Knight is neceſſary to be ſummoned 
r in any Cauſe where a Peer is Party, 
— quaſſetur. As they had thoſe Challenges to the Polls 

ſo likewiſe had they to the returning Officer, 

if he was partial, for this Reaſon, that all 

the Pares did not come, but only Twelve 

which were ſelected by the Sheriff; ; and there 

fore he ought to be as impartial as the Per 

| ſons returned; and the Court, who wete tt 

ſee that an impartial Perſon brought up th 

Twelve, received all Challenges to their Of 

ficer ; and they thought there could be n 

better Rule to aſcertain what ſhould be 

proper Challenge to the Officer than the 

which was allowed to each Juror's Partiali 

ty; for they did not ſuppoſe, that they hat 

a Jury per quos rei veritas melius ſciri poteril 

unleſs they were ſelected by a Perſon indi 

ferent: Therefore if there was Conſangu 
Raft. 116. nity or Affinity continuing between the She 
> riff and either of the contending Parties, 
was in their Power, or had declared h 

Raft. 118. Opinion on either Side, or had not returne 
an Hundredor; theſe were principal Cauſ 

, of Challenge to the Sheriff; ſo likewiſe 
N the Son of the Sheriff was married to 
Daughter of either of the Parties, &c. 

Raft. 117. b. There were likewiſe Challenges to ti 
Fot =. Favour in the ſame Manner as to the Ju 
for the Reaſon before-mentioned. 


hefc A” A. Am want * rot. * ae. 
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But if the Sheriff returns a Panel of Ju- 
rors, ſtruck by two Strangers that favour 
neither of the Parties, this is a good Array, 
and ſhall not be quaſhed; and therefore it is 
common for the Officers of the Court, by 
the Direction of the Judges, to give a Panel 
to the Sheriff, which he returns; ſo the 
Court ſeems to have Power to compel the 
Sheriff to make this Return; but they can 
fine him if a ſufficient Jury does not appear, 
according to the Predept of the Writ. 
Before we conclude we muſt obſerve, that Raſt. 1192 
in Capital Caſes, at Common Law the Pri- ll | 
ſoner could challenge Thirty-five perempto- | 
rily; and this was becauſe the Trial by the . 
Petit Jury came inſtead of the Ordeal; the it 
Petit Jury of Twelve being after the man- 
ner of the Canonical Purgation ; and becauſe 
the whole Pares were not upon the Jury, 
but only a ſelect Number was brought in 
and choſen by the Criminal himſelf, as was 
uſual among the Canoniſts, therefore they 
took a middle Way, and gave the Defendant 
Liberty to challenge peremptorily any Num- 
ber under three Juries, four Juries being as 
many as generally appeared to make the 
Total Pares of the County. 
238 H. 8. c. 3. They were reduced to Twen- 
ty, which in Felony is ſtill in Force, but by 1 
G2 W. & M. c. 10. the Challenge of Thirty- 
hve in Treaſon and Petit Treaſon is reſtored, 
| EO H 2 | But 


4 
49 | 
15 
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But a Peer cannot challenge any of his 
Peers, becauſe the whole Peers ſit upon him, 
who are his proper Judges. 

But 15 Ed. 3. in the Caſe of John Strad. 


ford Archbiſhop of Canterbury, the Houſe 


of Lords appointed Twelve, viz. four Bi- 
ſhops, four Earls, and four Barons, to try 
him for High Treaſon; which gave an Op- 
portunity to the King out of Parliament, to 
appoint a leſs Number than the whole Body 
of the Peerage to try a Peer, for one Prece- 


dent may not eſtabliſn a Right of trying the 


Biſhops by the Peerage, ſince there were 


contrary Precedents ; 


and the Caſe of a Bi- 


ſhop does not relate to the Blood and Nobi- 


taken away by 7 W. 
Law is reſtored. 


| lity of the Peerage ; but this Prerogative is 


3. cap. 3. and the old 


Juror challenged himſelf as exempted, 


Raſt. 117. 


SHA. 


5 


ce 
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CHAT. Mk 
of Pleas Puis Darreign Conti- 
nuance. 1 


5 T Common Law, no Plea could be 
determined but in the Preſence of the 
parties, unleſs Default was made by one of 


em; and therefore by the Statute of Weſt 


infer 2. c. 28. to fave Delays at the N 


7145, they ordered that the Inqueſt ſhould 
e taken, though the Defendant made De- 
wlt and did not appear; from hence it be- 
ame neceſſary, after Iſſue joined, that there 
ould be Continuance from Time to Time 
the Verdict was taken; as before Iſſue 
ined a Li. Lo. was given the Defendant 
om Term to Term till his Plea was put 
; and if theſe Continuances were not en- 
red from Term to Term, the Defendant 
s without Day in Court, and wherever he 
as fo, there was an End of proceeding in 
at Writ, for he had fulfilled the Command 
the Writ in appearing, and the Court 
ght give Judgment againſt him if he did 
t plead ; and if the Court neither gave him 
we to plead, nor gave Judgment againſt 
for Want of a Plea, he having fulfilled 

: Writ, the Matter was at an End; fo if 


ä he 
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he had pleaded, and the Court had not given 
a Day to the Parties to prove their Allegs. 
tions, there likewiſe the Defendant havin 
appeared, the Writ was complied with, an 
the Matter was at an End, unleſs the Com 
gave further Time to verify the Allegations, 
and therefore in ſuch Caſes, there muſt he 

Continuances till the Verdict; ſo upon De 
murrer, or after Verdict given, if the Cou 
take Time to conſider of their Judgmen 
they muſt give Day to the Parties; becauſ 
they can determine nothing in the Abſen 
of the Parties; and the Command of th 
Writ being complied with by the Defend 
ant's Appearance, and the Effect of the W 

2 Danv. 151. being anſwered, it is at an End; and | 

Sons? Court can give Day only from one Term! 
1. Bulſ. 144. another; for if they could give Day to af 

cond Term, they might give to a 5th, 200 
or 100th, and they would have Power 

b |. delay ad in Hanitum, the Defendant couldy 

1 but one Plea in Bar, and on that, if th 

4 was an Iflue (or Demurrer) the Cauſe 

determined, becauſe there could be but 

Verdict in a Cauſe ; but if any new Mat 

had happened pending the Writ, he my 
plead it after a former Plea pleaded, provi 


he pleaded it before the next Continuan 
becauſe ſuch Matter being new, it was 
| | in his Power to plead 1 it when his former! 

| was FER and it would be hard, be 
h * 


3 
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he had pleaded, to exclude him from any 
Advantage which he had not at the Time 
of pleading, ſince there was no Laches in 
him, but this he eannot plead after a Conti- 
nuance ; becauſe having ſuffered the former 
Plea to continue, he reſts upon it, and waves 
e Benefit of any new Matter ; if a Releaſe 21 H. 6. 10: 
be given after the Nai prius, and before the _—— 
Day in Bank, he cannot plead it, for there Idem cx 
s a Verdict already i in the Cauſe, and upon 
another Plea ; and therefore the Cauſe i is de- 
ermined; fo that he 1s put to his Audita 
querela to hinder the Execution of his Judg- 
ent, | : 
But there are two Caſes wherein a Man 1 Salk, 178. 
may plead, though it be after the laſt Con- 
nuance, viz. Outlawry, and the Death of 
he Plaintiff; as to the Outlawry, it is upon 
le Prerogative, that the Debt itſelf is for- 
feited to the King, and by Virtue of in 
Prerogative Nullum tempus occurrit Regi 
and therefore he may plead it, though a Conn 21 H. 6. 10. 
Winuance has happened after the Outlawry ; Bro. Cont. 27. 
ſv he may plead the Death of the Plaintiff, * "OY 
cauſe though a Continuance has been en- 
 Wicred, yet that Continuance is a Nullity, 
ecauſe there was no Plaintiff in Being when 
Day could be given; ſo it may be pleaded 1 sid. 93. 


the Plaintiff died after the Day at Nifz FR _ 


ius, and before the Day 1 in Bank; and the jgem 135, 


Raton Is, that if there is no Cauſe 3 in Court, 2 Lut. 1143. 


Idem 1174« 
H 4 — | 19 1 Sid. 93. 
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no Judgment can be given for a Perſon that 


is not in Rerum Natura, and if it be given 


15 Ed. 4. 4. 
Bro. Cont. 3 1. 


it is erroneous; and if the Plaintiffs Attor, 


ney will traverſe that Plea, he cannot fa 
the Plaintiff comes per Attorn' ; ; becauſe that 
would be to forejudge the Matter i in Iſſue; 
but the Attorney by his Name, 2. J. 8 
venit pro Magiſtro fuo & dicit. 

But a Releaſe, as I conceive, may be 
pleaded, though there hath been Imparlance 
between ; beeauſe there is no Continuance 
of a former Plea pleaded, and by the Liber. 
tas loquendi, the Defendant has Time given 
to plead what makes moſt for his Ad. 


vantage. 


But if the Writ be only abateable, as if 
the Plaintiff be made a Knight, or the Plain. 
tiff being Feme Sole takes a Huſband, it mull 
be pleaded after the laſt Continuance ; for 
otherwiſe he depends on his firſt Plea, and 
waves the Benefit of his new Matter; but i 
cannot be pleaded between the Day at N; 


prius and the Day in Bank, becauſe ther 


Hob. 5. 


has been Trial in the ſame Cauſe before. 
But if the Leſſor of the Plaintiff dies, thi 


cannot be pleaded Puis Darreign Conti 


2 Lut, 1143, 
Allen 66. 
-4 E. 4. 149. 


nuance; becauſe the Right is ſuppoſed in the 
Leſſee. 
Time and Place for the r muſt 10 lax 


in this, Be in all other Pleas. 
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he Pleas are Twofold, viz. in Abate- 
at, and in Bar; if any Thing happens 
ding the Writ to abate it, this may be 
aded Poſt Darreign Continuance, though 
re is a Plea in Bar ; for this can only wave | ; 
1 


Pleas in Abatement that were in Being Allen 66. N 

he Time of the Bar pleaded, but not ſub- 5 54.139 1 

vent Matter; but though it be pleaded in Waver of the [| 

atement, yet after a Bar is pleaded it is Bar, and no it 
| Advantage | 

mptory, as well on Demurrer as on ſhall be taken 

al; becauſe, after Bar pleaded, he has of it. | | 

ered in chief, and therefore can never * Salk. 178. 

e Judgment to anſwer over. | 

o it may be pleaded in Bar; but whe- 1 

it be pleaded in Abatement or in Bar, 4 

e firſt place it muſt be pleaded Q 

2 Caſſetur, and the other Quod Actionem 

ius manutenere non debet, and not that 

former Inqueſt ſhould not be taken; be- 

e it 1s a Subſtantive Bar in itſelf, and 

cs in the Place of the former, and there- 

muſt be pleaded to the Action. 

here can be but one Plea Puis Darreign 

muance, that the Plaintiff may not be 

ed 272 infinitum; for if he made a ſecond Bro. Cont: 

ae, he might have made a third, and #95: FRE. 

 ;nfinitum ; but ſome have held, that he 1 Salk f 78. 

nt plead an Outlawry after the laſt Con- 

ance, becauſe Nullum Temtus occurrit 

but Qœre, whether the Subject ſhall 

Plea Puts Darreign Continuance partake 


of 


2 „* 


1 
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of the Prerogative, or whether it ſhall n 
be preſumed, after ſuch Trifling, that it 
1 frivolous and untrue, and therefore reject 
ll!  Moorv. If a Matter happens after Plea pleads 
_ : and before Iſſue joined, it ſhall be pleade 
j — puis to be done pending the Writ ; but if it har 
{ Darreign - pens after Iſſue joined, it ſhall be pleads 
- 1970 wg Poſt ultimam Continuationem. 
26 H. 8.2. If the Plaintiff releaſe the Defendant aft 
Yelv. 140. the Award of the Ni prius, and if ont 
Day of the Ni prius the Jury remaij 
Propter delictum, the Defendant may ple 
it at the Day in Bank; becauſe the Ca 
was not determined by the Jury ; and ther 
fore he is at Liberty to- plead it as at a 
other Day of Continuance ; and it may WW. 


. | tried by the Jury when they appear. 


If the Plaintiff, after a Writ of Inqui . 
awarded, releaſe the Defendant, he can, 
plead this Releaſe at the Day in Bank, bt; 


cauſe there is no Day given him, and Jud, 

I ment 1s already given; but if the Plan 
in - dies, ſuch Death may be pleaded, beca l 
there is no Perſon in Court to whom Jud Ju 
ment can be given; but now by the 5 
3. cap. 10. the Executor, &c. may have 
Scire fac on ſuch an interlocutory Ju 
ment. „ 3 


1 
q : 
: 
in 
4 
it 
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CHAP. X. 


Amenaments at common Law. 
and by the Statutes, and Objec- 


rations. 


E are now come to Motions in Ar- 

reſt of Judgment ; and here it is to 
e noted, that Matter amendable, and Mat- 
er of Form, as the Law now ſtands, will 
ot arreſt Judgment ; and therefore it is ne- 
teſſary 
hat not, what Matter of Form, and what 
Matter of Subſtance. 


Room for Amendments ; and this was from 
the Original Confitativn of the Courts, as it 


record the Parolls deduced before them in 
judgment, and Britton ſays, in the Perſon 
of Ed. 1. we have granted te our Juſtices to 
record the Pleas pleaded before them, be- 
cauſe we will not ſuffer their Record to be a 
Warrant to juſtify their own Miſdoings, nor 
that they eraze their Words, nor amend - 
them, nor record againſt their Inrollment. 
This Ordinance of Ed. 1. was fo rigidly ob- 

ſerved, 


a 


tions to the UV. nn of Della. | 


to know what is amendable, and 
At Common Law there was very little 


pears by Britton; for the Judges were to Brit. 2. 


—— — — 2 — —  —  — — 
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3 Inſt. 72, 


8 Co. 157. 


x Saund. 317. Secondly, That Part of the Count whi 


Vide poſtez Records the Writ was amendable at Co 
Brit. ubiſupra, 


2H. 4. 4. 
F. Amend- 
ment 7. 
Idem ib. 61. 
8 Co. 156. 
B. Amend- 
ment 26. 


which a Clock-houſe at Meſiminſter y 
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ſerved, that when Juſtice Inghbam in 
Reign, moved with Compaſſion for the (; 
cumſtances of a poor Man who was fin 
13 5. 4d. erazed the Record, and made 


6 5. 8 d. he was fined 800 Marks, yi 


built, and furniſhed with a Clock; yet n 
withſtanding there were ſome Caſes 
were amendable at Common Law. 
Firſt, All Miſtakes were amendable 
ſame Term, becauſe it is a Roll of th 
Term, and even a new Roll might be broug 
in the Cauſe, and conſequently, the ſame R 
may be amended. . 


mon Law, though of a ſubſequent Tern 
as South, for Southampton, without a Tit 
or Daſh, was amended at Common Lay 
becauſe the Recording of the Writ was Su 
pluſage ; and by the Law, which conſt 
tutes the Court, they were not to recot 
againſt a former Record with the Writ 
and therefore the Court by that Conſtitutio 
was obliged to ſet ſuch Miſpriſions right. 

Thirdly, An Eſſoin, if the Plaintiff 
Name were miſtaken, or an Eſſoin mad 
as Guardian, when there was no Guardut 
in the Writ, this was amendable at Com 
mon Law; becauſe ſuch an Eſſoin wa 
contrary to the Writ, and conſequently * 


n 


the Court of Common Pleas. 
ſuch Inrollment would contradict a for- 
Record. 53 1 WE; 


aſt B. who vouches C. who enters into 
rranty, and pleads to Iflue, a Ven fac 
a Jurat inter A. & B. which Jurat 


ars by the Record of the Iſſue, and the 
rd of the Ven fac', and the Venire it- 
that the Jurat ought to be between A. 
C. this is amended, becauſe it was an 
ment againſt a former Record. 


orm, as in a Quare Impedit brought by 
King, the Writ was pre/entere inſtead 
eſentare, and it was amended ; for they 
oed, that the original Conſtitution of 
ourt was not to deſtroy the Preroga- 


found to be Very inconvenient, becauſe 
ourt being tied down ſo ſtrictly not to 
their Records after the firſt Term, ſe- 
Judgments were -reverſed by the Miſ- 
dn of their Clerks in Procefles ; where 
14 E. 3. c. 6. the Juſtices had Liberty 
e Challenge of the Party to amend the 


# 
if 
ad 


Jia, 


kt to have been inter A. & C. becauſe it 


ce 5ÜA —˙¹üm T — 


ro 


wrthly, Continuances could be amend- 6 E. 3. 25. 
it Common Law, as A. brought a Bill F. Amend- 


ment 73. 


iftbly, In the Caſe of the King they 42 E, z. 6. 


nded the Writ, where the Fault was in a g A 
9. 


8 C. 156. 


f the King y/fhis Conſtitution of Ed. 1. e 


Ms, where the Clerk had miſtaken one 
ble, or Letter; and the Judges after- 
conſtrued the Statute ſo favourably to 

Suitors, 


Wal 
he 
by 
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Suitors, that they extended it to a. Wa 


they could make theſe Amendments, as 
after as before Judgment ; for they thay 


' Proceſs is before them; this Statute is 


| Outlawry. 


having Authority to amend nothing but 
— large Signification, to comprehend al 


criminal and common Pleas, but confi 


by them and their Clerks, to amend! 
they ſhall think in their Diſcretion to 


the Judges may . amend: the Miſpriii 


The Hiftory and Pradckice 


but they were not ſo well agreed, whet 


the Authority touching that Plea was de 
mined by the Judgment; and therefore 
put an End to the Diverſity of Opinions 
9 H. 5.c. 4. it is declared, that the Ju 
ſhall have the ſame Power, as well aft 
before Judgment, as long as the Recor 


firmed by 4 H. 6. cap. 3. with an Ex 
tion, that it ſhall not extend to Procel 


Though the Statute gave the Jul 
greater — than they had before, 
was found, that they were too much cra 


ceſs, and they did not conſtrue this Wa 


ceedings in real and perſonal Actions, a 


to the Meſne Proceſs' and Jury Pro 
wherefore, to enlarge the Authority a 
Judges, 8 H. 6. cap. 12. gives them F. 


Miſpriſion of their Clerks in any Rd 
Proceſs, and Plea, Warrant of Atta 
. Writ, Panel or Return; per 8 H. 6. 


of the Court of Common Pleas. 
cir Clerks, and other Officers, as Sheriffs, 


xoners, Cc. in any Record, Proceſs, or 
eturn before them, by Error or otherwiſe, 
ting a Letter or Syllable too much or too 


their Clerks, and other Officers, it was 
und by Experience, that many juſt Cauſes 
ere overthrown for Want of Form, and 
er Failings, not aided by this Statute, 
ough they were good in Subſtance; where- 


e for the further Relief of Suitors, the 


2 H. 8. c. zo. it is enacted, That after Ver- 
& Judgment ſhall be given according to 
ge Verdict, notwithſtanding any Miſplead- 
g, Lack of Colour, inſufficient Pleading, 
ral} eofail, Miſcontinuance, Diſcontinuance, 
eomeying of Proceſs, Misjoining of the 
ſue, Lack of Warrant of Attorney of the 
arty againſt whom the Iſſue ſhall be tried, 
other Negligence of the Parties, their 
unſellors, or Attornies : This Statute, tho” 
uch more extenſive than the other, and 


the Judges in Amendments in Miſtakes ; 
t it remedied no Omiſſion, but that the 
rty's own Neglect in not filing his own 
arrant ſhould not after Verdict prejudice 
e Right of the Party that had prevailed ; 

erefore to remedy the Omiſſtons, which 
e prevailing OT might be guilty of, as 


well 


tle. As the Statutes only extended to what 
e Juſtices ſhould interpret the Miſpriſion 


ough it very much enlarged the Authority 


4211 
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for Want of any Writ Original or Judic 


Ja. I. c. 13. and ordains, that after Verd 


The Hiftary and Pra&ice 


well as the other Side, by 18 El. c. 14. af 
Verdict no Judgment ſhall be arreſted | 
Want of Form, falſe Larin, Variance fig 

the Regiſter, or other Faults in Form, M 
any Writ Original or Judicial, Count, D 


claration, Plaint, Bill, Suit, or Demand, 


by Reaſon of any imperfect or inſuffici 
Return of any Sheriff, or other Officer, 
for Want of any Warrant of Attorney, orf 
any Fault in Proceſs upon or after any Pra 
in Aid and Voucher. | 

Theſe Statutes were only extended to t 
Courts above; but the ſubſequent Stat 
carry to all Courts of Record, and reme 
ſeveral Defects and Omiſſions not includ 
in the former Jeofails ; this was made 


no Judgment be ſtopped for Variance 
Form only between the Original or Bj 
and the Declaration, Plaint, or Demand, 
for Lack of averring any Life, ſo it 
proved they are living; or becauſe the 
nire, Habeas Corpus, or Diſtringas was aw: 
ed to a wrong Officer upon any inſuffici 
Suggeſtion; or for that Venue is in fol 
miſawarded, or ſued out of more or fen 
Places than it ought to be, ſo as ſome 
Place be right named ; or for miſnaming a 
of the Jurors in Surname. or Addition in 


of the Writs, or Returns thereof, ſo as ti ; 


0 


of the Court of Common Pleas. 


proved to be the fame Man as was meant 
be returned; or for that there is no Re- 
n on any of the Writs, ſo as a Panel of 
e Names of Jurors be returned and annex 
| thereto 3/ or for that the Sheriffs or other 
ficers Name is not ſet to the Return of 
ch Writ; ſo as it appears by Proof, that 
rit was returned by them; or for that the 
aintiff in Ejectment, or other perſonal 
ction, being under Age, appeared by At- 
rey, and the Verdict paſſed for him. The 
in Deſign of this Statute was to help any 
lake in the Jury Proceſs; but there were 
eral Things ſtill to be ſupplied, and ſe- 
fal others to be adjudged Form, which 
re always conſtrued to be Matters of Sub- 
ice, and confequently not aided by any 
the former Statutes : Wherefore 16 & 17 

2. c. 8, was made the Act, which T 
called the omnipotent Act, which enacts, 
t after Verdict no Judgment ſhall be ar- 
ied for Want of Form, or Pledges re- 


riffs Name, or for Want of Pledges 
n any Bill or Declaration, or for Want 
ny Profere, or for Want of Vi & Aris 
otra Pacem, or for the Miſtake of any 
me, Sum, Day, Month, or Year, in any 
185 ading, being right before, and to which 
WM Plaintiff might have demurred ſpe- 
ly; nor for Want of hoc para?” eft veri- 

i ficare, 


| fat 
fey 


18 ( 


ned on the Original; or for Want of the 


113 
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ficare, or verificare per Record, or pn 
tatet per Record; or for Want of right / 
nue, ſo as the T rial was by a Jury of t 
proper County or Place where the Adi 
was laid; nor Judgment after Verdict, a 
novit Ai onem, or relicta V. erificatioe 
reverſed for Want of Mzſericordza, or 
piatur, or one entered for the other; ori 
Conceſſ. eft per Cur', for Conſiderat oft 
or for that the Increaſe of Coſts after Ven 
in any Action or Nonſuit in Replevin; 
not entered to be at the Requeſt of 
Party, for whom the Judgment was gin 
or that the Coſts in any Judgment what 
ever are not entered to be by Conſent of 
Plaintiff; and all ſuch Omiſhons, Varian 
and Defects, and other Matters of like 
ture, not being againſt the Right of 
Matter of the Suit, and whereby the _ 
Trial are altered, ſhall be amended v 
ſuch Judgment is given, or ſhall be rem 
by. Writ of Error. x 
The Plaintiff declares, and the Defen 1 
pleads, and the Plaintiff replies, and the 
fendant demurs, and the Plaintiff jou 
Demurrer ; the Queſtion was, whethe 
Plaintiff ſhould amend his Declaration? 
the true Diſtinction upon the Debate df 
Judges at Serfeants Inn ſeemed to be 
that where there is a Demurrer, and [a 
in Demurrer, if the Cauſe: be ill in Mt 
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of the Court of Common Pleas. 


upon paying of Coſts, and giving the De- 
fendant Liberty to alter his Plea, the Plaintiff 
may be at Liberty to amend ; becauſe the 
Pleading in Paper came in only inſtead of 
the antient Way of Pleading Ore tenus; and 
in the pleading Ore tenus the Record was 
only in Fieri; and therefore, though a Man 
had joined in Demurrer, he might come 
before that was entered on Record, and pray 
to withdraw his Demurrer and amend; but 
aſter the Pleadings were entered on Record 


amended or altered; this upon the Conſti- 
ution of Ed. 1. which forbids Judges to 
alter or change any of the Records or Rolls 
ff the Court; and therefore no Alteration 
an be made in a Record, unleſs it be in the 
ame Term, whilſt the Record is ſuppoſed 
to be in Heri but out of this Rule we muſt 
except all Amendments made by Virtue of 
he Statute of Jeofails; for thoſe enable the 
ourts to amend at any Time within the 
Purview of ſuch Statutes. 


Term, nad the Aſſignment was not till No- 


10 uſe of Action at the Time of the Action 
Je 
nl t was objected, that there was nothing to 
12 amend 


of the ſame Term, then it could not be 


brought, the Plaintiff prayed to amend; and 


115 


In the King's Bench, Declaration on a M. 8 Rep. 
Bail-Bond, the me was of T; rinity Strange 1150. 


Geo. 


Pruſſet v. 
ember following: and it was objected, that Martin ibid. 


he Plaintiff of his own Shewing had no Thorpe. 


— — — 
e 
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Cro. Car. 
115. Cont. 
1 Cro. 311. 


1 Jon. 310. 


The Hiftory and Practice 
amend by; but the Court gave them Leave 
to file a new Bill as of Micbaelmas Term, 
which is inſtead of the original Writ, and to 
amend the Memorandum by that Bill 

In all the Statutes of Amendments from 
8 H. 6. there is an Exception for Appeals, 
Indictments of High Treaſon, and of Felo- 
nies. | 

It has been a great Queſtion, whether 
any of theſe Statutes extend to the Caſe of 
the King, or Party, either to remedy the 
Parties, where the Party has prevailed againſt 
the King, or the King againft the Parties; 
and in both Caſes it has been ruled, that 
theſe Statutes do 'not extend to the King; 
for there only Indictments, Appeals, and 
Informations on penal Statutes, are men- 
tioned : Yet becauſe the firſt Statute ſays, it 
ſhall be amended on the Challenge of the 
Party, in which the King with Decennary 
cannot be included, the ſubſequent Statutes 
are ſuppoſed to be made on the ſame Plat- 
form, and this Exception, only abundante 
Cautela; thus in a Quo Warrants, where the 
Defendant claims a Warren, the Defendant 
preſcribes for a Warren within the Manor 
of Ridge; and the Venire was awarded from 
the Villa of Ridge, and not from the Manor 
of Ridge; and a Verdict for the Defendant; 


the Court awarded a new Venire fac', be- ¶ be 
cauſe they held the King was not _ 
the 
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the Statute 21 Jac. So in an Information 
for a ſeditious Libel, the Venire was return- 
able 23 October, and the Diſtringas teſted 


the 24 O7ober ; that was a Diſcontinuance, yok Caſes 
203 


becauſe not returned in the Preſence of the TR a 


party; and though the Queen had a Ver- Hale cont”. 
lit, the Court would not amend it; though 
ſuch Amendment would have been war- 
rinted by the Roll, where the Di/ſtringas 
was well awarded; but three of the Judges 
declared, that the Statute of Jeofails did not 
extend to the King. 

Hrſt, We are now to conſider the ſeveral 
Parts of judicial Proceedings, how and where 
they are amendable, and what is Matter of 
Form and what of Subſtance ; by theſe. 
dtatutes the general Rule is, that the Miſ- 
priſions of the Clerks and Officers of the 
Court are amendable in all Caſes; and that 
the Miſtakes and Omiſſions of the Party, 
their Counſellors, and Attornies, are amend- Blackmore's 
able, according as the Statutes make them 2 
Matter of Form or Subſtance; and this will * 0. 
appear through the whole Thread of Pro- 
ceedings. And firſt, of this Writ, which is 
amendable; by 8 H. 6. where the Writ does 
not purſue the Directions given to the Cur/i- Hob. 213. 
tor, it may be amended by the Inſtructions ; Ibid. 118. 
s if the Inſtructions were for a Præcipe, 
Leven, Thorpefrank, Generoſo, the Writ ſhall 
be amended according to the Inſtructions 

5 given 


. " 2 
R 
— . — — es 
3 Os * 


— A) SAS 1 
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* 


given to the Curſitor; ſo drvif for thin tht 


right, 


| _ the Curfitor had not purſued them. 


a Miſtake in the ſubſtantial Part of the 


they have ſufficient Authority to proceed) to 


Vacariam for Vicariam, becauſe the In- 
ſtructions to the Curfitor i in both Caſes wer 


So where there are two Defendants, and 
this Writ is praecipe to them both, quod te. 
neat Conventionem ; this ſhall be arnended 
becauſe the Inſtructions being againſt ſeve. 


A Aare Impedit was brought, ad prafen- 
* ad Ecclefiam de Wotton ; this is an Er- 
ror in the Subſtance, the Vicarage being 
diſtinct from the Parſonage; and though itis 


Writ, yet becauſe the Inſtruction of the 
Curſitor was ad Vi icariam, and that it was 
a peremptory Writ, they allowed it to be 
amended, 

Secondly, The Writ is amendable, if then 
be falſe Latin, or a Word that is no Latin, 
if it be only in the Form of the Writ ; but 
if it be in the Subſtance it ſhall not be 

amendable : The Statute (for the Expedition 
of the Suitor) gives the Court Leave (whete 


amend the Form, but not to make an Au- 
thority for themſelves, by allowing the Sub- 
ſtance of the Writ; ſo if the Writ ſays, 
Imaginavit pro imaginatus, Ave for Avid 
this ſhall be amendable; and though in 
Blackmore' $ Caſe, hos breve for hoc breve a 

denie 


— 2— ä frond 
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52 enied to be amended ; yet later Reſolutions 
In. old the contrary ; but the eſſential Part of 
ere Writ ſhall not be amendable; as in Aſſize, 

here the Tee was duodemo Die inſtead of 
1nd Haodecimo Die, the Writ was abated, becauſe 
t. t would have been proceeding on a wrong 
ec Writ; for this could not have been pleaded 
e- In Bar to a new Aſſize, and the Court would 

ot amend it, becauſe the Cyr/itor was Judge 
-f the Day, when the Writ iſſued, and there 
Er rere no Inſtructions to amend the Writ by 
ing . 7a. If Writ be brought againſt Exe- 
t is Micutors in the Debet and Detinet, that ſhall 
the hot be amendable ; becauſe the Action is 
x niſconceived, giving the Court Authority to 
vas proceed againſt Executors Jure proprio, when 8 Co. 159. 
be they are not ſo chargeable by the Law ; the 

Want of an Original is helped after Verdict, 
ere by 18 Eliz. c. 14. So is the Want of a Bill 
1% upon the File, Hob. 130, 134, 264, 282. 
uDanverss Abr. 357. but that Statute does 
not help a vitious Writ. Cro. El. 722. Nelu. 

108, 1 Sid. 84. 

But if the Original be miſrecited on the 1 Saund. 317. 
Roll, as in Ejectment, if it be ſummonitus 5 Co. 37. 
inſtead of attachiatus, after Verdict, if on 
Search no Original is found, ſuch Miſrecital 
mall not be erroneous; for the Statute helps 
the Want of an Original to all Intents, as if 
there had been a good one on the File; and 1 Mod. 3. 
if there had been a good one, ſuch Miſre- * Sid. 433. 
14 cital 


e Cs Eran — 


cital would not have been erroneous ; and if 


the ſame Term the Defendants appeared; 


really appeared : Hence they took no Notice 
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the Recital of the Original being but Form, 
it was neceſſary after Verdict to amend the 
Bill. 5 N 

As to the Meſne Proceſs, we muſt conſi. 
der the ancient Practice ſoon vaniſhed, which 
was to ſummon the Defendant on the Ori. 
ginal in Debt; and on the Non eft inventu 
returned, there was an Entry of the Plead-fi 
ings obtulit ſe, and had a new Writ rote; 
guoties; but the Summons giving Notice to 
the Defendants, and cauſing Perplexity in 
the Proceſs, they took a Capzas in the firſt 
Inſtance, and made their Original returnable 


or if they took out a Special Original, they 
made the Defendant file his Warrant of At- 
torney of the ſame Term, in which he 


of the Meſne Proceſs on the Roll, but be- 
gan with the Account, that the Defendant 
was ſummoned ; for. though it appeared, 
that the Sheriff has returned on ęſt znventus 
on the Original, which was neceſſary in or- 
der to intitle the Plaintiff to a Capias; yet 
the Defendant having filed his Appearance, 
as of the Term in which the Original was 
returnable, this warrants the Recital that he 
was ſummoned ; nor is this Return of non 
znventus to the Writ contrary to the Decla- 
ration ; tor the Defendant might not be 

found 


of the Court of Common Pleas. 


ected, yet he might have had Notice, 
appeared according to the Summons. 


s till the Jury Proceſs iſſues; and here 
Miſpriſions of the Clerks are amendable 


m, though not Subſtance, by 18 El. c. 
=# the ſubſequent Statute ; the Mean- 


ſuppoſed by the Verdict; for it was not 
Intention of the Statutes perfectly to de- 
the Allegata; for this would have 


ntift's Action by the Verdict. 
Vhat is Subſtance and what not, muſt be 
ermined in every Action according to its 


Judgment. In the ſame Manner, that 
ſufficient Ground to diſmiſs the De- 
eit is to be noted, that by 2 H. c. G. 7. 


p — 


nd in the County to which the Writ was 


Js H. 6. c. 12. and likewiſe Matters of 


of this is, that the Gift of the Action 
ſt be ſubſtantially alledged ; but any other 
cumſtances relative to that Action, ſhall 


ned all Proceedings in the Courts of Juſ- 
but the Deſign was to cure any Inſuffi- 
icy, that was not of the Eſſence of the 


ture: That ſeems properly to be the Eſ- 
ce of the Action, without which the 
urt would have no ſufficient Grounds to 
of the Eſſence of a Plea, where the Court 
dant on ſuch Plea found for him; and 


after 


I2T* 


We come now to the ſecond Head, (vix.) Second. 
e Parol, which includes the whole Plead- 
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after a Verdict the Plaintiff ſhall not dien 
tinue. 
If there be no ſufficient Certainty in th 
which is the Giſt of the Action, there isn 
Foundation for a Verdict; for it cannot q 
pear whether the Damages given by the ſu 
be proportionable to the Demand, or will 
ther it be extravagant and exceſſive; and! 
there would be no Power to attaint che 
if they gave an ill Verdict; and if no Veri 
can be given on ſuch improper Allegatio 
there can be no Judgment; ſo if any Part 
the Demand be uncertain, and intire I 
mages given, it is the ſame, becauſe th 
Part of the Allegata being uncertain, * 
cannot (by the former Reaſon) be any 
mages given; but in the Certainty 051 
Allegation, the Court requires no more ti 
the Nature of the Thing required; 
therefore if a Contract be made in gene 
Terms, you ſhall declare upon the Contr 
in the ſame Terms it was made; and tha 
fore, a Quantum merutt for diverſa weſtimea 
& omnia alia materialia ad inde fpeftanti 
50 ood; ſo where an Action is brought 
hings not ſubject to Diſtinction by Nu 
ber, Weight, or Meaſure, it has been 
judged as Cumulum fieri ſpinas ſuas capit; 
in Treſpaſs for breaking his Cloſe u 


l 


at 


| Beaſts, and eating his Peaſe, without ſay t 


how much, this is good, becauſe no Baſic 


of the Court of "Common Pleas. 


Cor 
e cat. 
go when there are foveral Parts which 


is nffnpoſe an aggregate Body, there it is ſuf- 
tu ent to mention the Body, and it is not 
JuWcfary to mention the ſeveral Parts: Tro- 
whe for a Ship and Sails is good, becauſe the 


5 go to make up the Aggregate; but if 


n good without ſpecifying the Number 
| Quality, | 

But Trover for a Beam with Scales and 
igbts is not good for the Weights, be- 
ſe there may be more or leſs of the 
ights uſed with the Scales; and there- 


antities or Weight of them. 
here it is only by way of A ggravation, | 


ce not -proved to the Jury, yet this ſhall 
arreſt the Judgment; becauſe the Gift 
e Action is the Thing itſelf in Demand, 
| the Aggravation 1s only the Manner of 
git; and though this may increaſe the 
age ſomething, yet it is not to be out of 
portion of the Thing in Demand ; as'if 
ver be brought for a Box with Writings 
Charters, or Veſtments, this is good, 
auſe the Trover is for the Trunk, and 
fan the Detention of the Goods therein, 

ch are with-held by the Detention of the 
Trunk, 


\ number or meaſure the Peaſe the Beaſts 


ad been for Sails only, it would not have 


> all together are uncertain- as to the 


the Allegation is uncertain, or that Circum- 
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vuvithout juſt Cauſe, it was alledged to be 
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Trunk, but not for the Value of the G00 


and therefore anciently they allowed it q 
for a Trunk locked, but now they admi 
though the Trunk be not locked, becy 
the detaining is ſtill the fame. 

So in Action upon the Caſe againſt thy 
for arreſting and impriſoning the Plain 


Conſpirationem inter eos habitam, and u 
Trial two of the Defendants were found! 
Guilty; ſo that the Conſpiracy by the Vi 
dict was found againſt the Plaintiff ; yet 
had Judgment againſt the third Defendy 
becauſe the Gift of the Action was the f 
Impriſonment, and the Conſpiracy was 

Matter of Aggravation. | 
The Declaration muſt likewiſe cont 
ſuch certain Affirmation, as that it may 
traverſed ; for if there be no certain Affim 
tion to make the Declaration itſelf Trave 
ble, it will not be cured after a Verdict, 
cauſe it is a Defe& in the Subſtance, if 1 
thing be poſitively affirmed to be put in Iſſ 
and therefore if a Declaration be Quad 1 
the Defendant aſſaulted him, and the ! 
fendant pleads not Guilty, there is notli 
put in Iſſue, for the Pleadings have affim 
nothing ; for though the Defendant be fo 
Guilty on that Iflue, yet the Plaintiff cant 
have Judgment, becauſe nothing is poſiti 
ly affirmed in the Defendant by the 4 f 
4 


— 


_ 
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en 


the Court of Common Pleas. 
but if the Plaintiff declares Quod cum 


Pefenda nt Conceſſit ſe teneri, or quod cum 
atus furffet & non ſolvit, or cum dimi- 
and the Defendant 'Ejecrt, in theſe 
s there is a poſitive Charge upon the 
ndant, and the Quod cum being a Branch 
e whole Period, and making one Sen- 
ewith the latter Part of i it, it is a poſitive 


ally traverſable with the fatter Part ; and 
fore a Man may plead Non eft ſactum, 
mutuatus, Non dimiſii; becauſe though 
came under the uod cum taken toge- 
with the reſt of the Sentence, being 
tive they make ſubſtantive Iſſues of them- 
123 
"Won a Demile the Plaintif declares Pod 
fer quandam Indenturam teflat” Exiſtit 
22 this is ill, as it ſeems by Lut- 
eatter the Verdict; becauſe there is no 
c ive Affirmation that there was a De- 
; and fo he has not ſet forth a Demiſe 
manner that it may be traverſed, for the 
erſe muſt be of the Demiſe, and not of 
1" Indenture ; but if in Covenant he de- 
myo 2204 per qu andam Indenturam teſtat 


with aProfert is good, becauſe when he 
un the Indenture atteſts that he did cove- 
t this is a certain Allegation there was 
an Indenture; and the Indenture is 


only - 


mation; therefore being poſitive, it is 


it, that he] Defendant did covenant, 
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only traverſable on the Iſſue non ef fa 

Licet is an Affirmation for what is 

tained under it, as Licet ad hoc facient 

pius requifit* is a poſitive Affirmation 

there was a Requeſt. 

This is altered The Pleadings are in the Latin Toy 
_— zu that the Records may be kept for every 
Proceedings out changing; and therefore there muſ 
1 dee proper Latin Words to expreſs the Cul 
48 Action, or a proper Periphrafis, or a pi 
Latin Deſcription concerning ſufficient ( 

tainties ; but if there be no proper 

Words to expreſs the Thing, and the 

being a dead Language, there can be 

Words for new invented Things, there 

ſufficient to form the Word under a 
Termination, and explain it by an A 

ſo when the Latin Word is Equivua, 

fignifies more Things than one, it maj 

fixed down by an Anglice, becauſe the 
Languages being of a different Genius, t 

may not be Words in both that en 

anſwer each other; and therefore it mi 

often neceſſary to 'uſe ou Words a a 

Equi vocal. 

But it is not ſufficient to uſe a gel 

Word with an Anghce, where there are 

per Latin Subſtantives and Adjectives to 

preſs the Species; and the Reaſon is, bed 

the Policy of the Law, and the Statu 

37 Ed. 3. c. 1 15. required the Memori 


he Court, which are always to be preſerved, 
hould be in Latin; and ſuch a Conceſſion 
; this would bring all into En gliſb. 

But if there be a proper Latin Word i in 
e Declaration, and it be wrong Engliſhed, 
d the Jury find: Verdi& generally for the 
Maintiff, . this ſhall be good, becauſe the 
ourt will intend that they give Damages, 
br the Latin Declaration, without b 
degard to the Engliſb. 

If the Word be utterly inſenſible, and in- 
ire Damages given, the Court will intend 
er Verdict, that the Jury gave no Damages 
or it, an inſenfible Part of the Declaration 
jj ing as none. 

As in Caſe of T echnical Words, theſe are 
own to the Law, and therefore they are 
ot true Latin, but they are allowed in all 
leadings.; ſo if there be a Latin Word ſyl- 
abically miſtaken, yet if it has ſo far the 
ountenance of a Latin Word that it may 
de known, it ſhall after Verdict be good; 
or ſuch ſyllabical Miſtakes would not tend 
0 to the general Corruption of the Records, 


ere were already good ones in that Tongue, 
r uſing generally Words with Anglices. 

As to Certainty, there muſt be in all De- 
larations convenient Certainty, that the Mat- 


tuſſzter may be ſo e before the Jury, that 


their 


f #be Court of Common Pleas. 


as it would to coin new Latin Words where 


127 


4 
2 eee 
„EE . 


— ON 2 — —_— 
| . * ce rg; 12428 8 e * 


The Hiftory and Practice 


| hain Verdict may be gives under the Fel 
of an Attaint. 
Now the Jury mne attainted mo Wan 

Nirſt, where they find contrary to Evid 
2dly, where they find out of the Compaſgy 
the Allegate ; — attaint them for finding 
contrary to Evidence is not eaſy, becauk 
they may have Evidence of their own Cont. 
zance of the Matter by them, or they mij 
find upon Diſtruſt of the Witneſſes on thei 
own proper Knowledge ; but if they find 
upon Evidence that which the Allegata dos 
not warrant as Damages greater than al. 
ledged, there it is eaſy to ſubject them to an 
Attaint, becauſe it is manifeſt, that what is 
0 found is on Evidence not correſponding 
to their Iſſue; and this was the only Cuth 
they had over the Juries ; for the Judge be- 
ing Maſter of the Alegata, and beſt knowing 
what proved the Alegate, if they did not 
follow his Direction touching the Proof, 
they were then liable to an Attaint; and 
therefore ſince the Judges, from the Diff 
culty of attainting the Jury, have granted 
new Trials, whereby Jurors have been freed 
from the Fear of Attaint, they: have taken 
greater Liberty in giving Verdids; but fince 
the Attaint is only diſuſed, and not taken 
away, it is neceſſary that a certain Matter 
ſhould be brought before them; and there- 


_ in Treſpaſs the Quantity hate" "Rog 
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the Thing demanded muſt be ſo conve- 


niently deſcribed, that if the Jury find Da- 
mages beyond ſuch Quantities and Value, it 


jet to the Attaint : And ſo on {| rd Con- 
tracts, they muſt be ſet forth ſo preciſely, 
that if Evidence be given of —_— Con- 
* not in the Allegations, and yet the 

ry find for the Plaintiff, they may be 
fibjee to an Attaint ; and were it otherwiſe, 
if the Plaintiff had a Jury to his Turn, and 
the Judge ſhould dire& that the Plaintiff be 
Nonſuit, yet if the Plaintiff would ſtand the 
Trial, the Judge muſt give poſitive Direc- 
tions to find for the Defendant; and there 
would be no Means of compelling the Jury 
to find according to the Directions of the 
Judge, if they were not under the Terror of 
an Attaint if they did otherwiſe; fo this is 
the only Curb that the Law has put in the 
Hands of the Judges to reſtrain Jurors from 
giving corrupt Verdicts. 

Hence therefore it was a neceſſary Con- 
cluſion, that if Part of the Thing in Demand 
was uncertainly ſet out, and the Jury gave 
intire Damages, it would deſtroy the Ver- 
dict, and arreſt the Judgment; becauſe that 
Part of the Declaration was ſo uncertainly 
ſet out, that the Jury could not find under 
the Peril of that Attaint: As to that it could 
not be a good Nen and-1t cannot be 5 

K at 
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may be apparently exceſſive, and they ſub- 
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that are uncertain, where there are prope 
Latin Expreſſions to fignify it, they were t 
be taken as perfect Nullities ; and thereſoꝶ 


therefore this is different from an uncertai 
Allegation in a Declaration which the Judge 
is not preſumed to fift or diſtinguiſh. 


ledged, and there be a Judgment by mh 


bad, though the Jury do not find und: 
the Penalty of an Attaint ; becauſe the Alle 
gation cannot be bad, in caſe they had gon 
to Iſſue, and good, if they had not; nor ill 
it proper to truſt a Jury further on an I 
- queſt, than they would truſt them on a 
Iſſue; nor would it be eaſy to ſettle how f 
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that the Damages are to be applied to what 
is certainly demanded in the Declaration; 
becauſe the Judge of the Ni prius is to re. 
ceive Evidence of every Thing in Iſſue, and 
to ſettle the Allegations ; it is not his Duy 
to diſtinguiſh the uncertain Part of the De 
claration from what is certain, and to pre 
portion the Damages as to what is alledge 
with good and proper Certainty, for thy 
were to take upon him the Buſineſs of the 
Court above, from whence the Hue was di. 


reed : But if there be Words made Uſe o 


no Damages are ſuppoſed to be given for 
them; for when nothing is ſet forth, nd 
Damages are preſumed to be given; anc 


If there be any Thing uncertainly al 


dicit, and intire Damages given, this 1s alk 


ane 
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xd when they are miſtaken, where there 
as ſuch , Uncertainty in the Allegations; 
d therefore they have ſettled one uniform 
ule, that the Judgment ſhall be arreſted, 
here intire ages are found on ſuch in- | 
rtain Allegations by an Inquiry of Daiber; i 
well as an Iſſue. | 


0 1 r * | 
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E are now come to Repugnancy, 

and how far it is cured by Verdict; 
pluſage does not vitiate according to the 

xim, utile per inutile non vitiatur; there- 

e if ſuch Surpluſage be repugnant to what 

s before alledged, it is void, for Con- 

ditions cannot ſtand ; and therefore what 
redundant, and need not be put into the 

tence, and contradicting what was be- 

e, is as if it had not been put there; and 

t had not been inſerted, the Count would 

e been good; for ex Hypothef# is a Sur- 

lage and the Count is good without it; as 

n Trover the Plaintiff declares, that he , 2 Cro. 148, 
on March 4, poſſeſſed of Goods, Sc. Yelv. 94. 
8 Haw afterwards, ſcilicet 1 March, they 

to the Defendant, who coiverted i 

K 2 | them: ; 
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1 Saund. 169. Award of J. S. ſo that the Award be. 


mitted a Tort on the Plaintiff's Title; u 


| ſpecial Demurrer, becauſe the Plaintiff? 


The Hiſtory and Practice 
them: So in Ejectment the Plaintiff dec 
ori a Leaſe made to him 3 May, and the 
fendant poſtea, ſcilicet 1 May, ejected; ill 
was held good after Verdict; for by i 
Poſtea it appears, that the Defendant co 


when he ſays a repugnant Day, it is as if 
had laid none; and if no Day be laid, 
ſhall be intended aſter Verdict, that the 
was committed before the Action broughll 
for it would be very foreign, after Verdi 
to intend that the Action was brought byt 
Spirit of Prophecy for a Wrong to be co 
mitted afterwards ; and beſides the 
could not take Conuzance of any Fact d 
ſince the Action brought, for that wa! 
in Iſſue. e 

Jure, Whether this Declaration be 
right on a general Demurrer; for it we 
in that Caſe be foreign, to ſuppoſe the! 
to be done after the Action brought; but 
Defendant may take Advantage of it, 


not formally laid the Injury before the Ad 
brought. | * 

Note ; The Scilicet is not always expl 
tory, or mere Surpluſage, but often con 
what is neceſſary to be alledged ; as if 
Condition of a Bond be to ſtand to 


on or before the 16 March, and no A 


= 
6 
4 
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ter the Making the Bond, and before the 
tion brought, ſcrlicef 16 Die Marti, . 
hey made an Award, here the Scilicet is a 
rect Affirmation, that the Award was 
ade within the Time limited by the Con- 5 
tion, and may therefore be traverſed. 


eads Payment of 50 J. 14 Juni 11 Fac. 
ccording..to the Condition; the Plaintiff 


vuiſer, & hoc, &c.. the Verdict found, 


hefendant had alledged ; the Objection here 
2s, that no Iflue was joined, becauſe they 
o not meet in the Time the Money was 


plulage; for when he ſaid qu nom ſolvit 
ed" 14 Die, it is a ſufficient Traverſe with- 
ut the Word Auguſt, and Auguſt is plainly 
pugnant to the Word præd, for præd re- 


kepugnancy to what was before material, 
Fas idle and void. 


fat the Plaintiff's Servant, per quod the 
to laintiff Servitium magnum 'T empus, ſcilicet 


eM dict 20 Marti 17 ſupradiet uſque:idem 
A 


e pleaded ; and the Plaintiff replies, that 


In Debt on Obligation the Dran 2 Cro. 549. 
plics, guod non ſolvit 50 J. pred I4 Auguſt: 
1-11 ſupradett', & eundem Diem ſolviſſe 


uud non ſolvit pred 14 Junii, prout the 


aid ; but the Word Auguſt being plainly. 


ers it to June, and ſuch Surpluſage being a 


The Bill was found 18 Fac: ſetting forth, Houbury e. 
at the Defendant 20 Januarii, 17 at. Lreland. 
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nibil dicit a Writ of Inquiry was awarded; 
and 10 J. Damages; the Defendant has Juds. 
ment, becauſe the Giſt of the Action being 
for the Loſs of the Service, is not ex Nec 
fitate Rei relative to the Battery; and thi 
Plaintiff having laid a different Month front 
the Battery, there is nothing in the Record 
to determine the Court to the 20th of Jl 
nuary, and to reject the Word March as x 
pugnant; and if the Loſs of the Servia 
ſtands on the Month of March, 17 Mare 
following, it takes three Months of the Time 
elapſed after the Time of the Action brou 0 
for which the Jury was not ee 
give Damages. 

If there be a Repugnancy i in any Pin 
material, there it 1s not help'd by: Verdi 
unleſs the Verdict appears to * been give 
on a different Part of the Declaration ; as 
the Plaintiff on his own Shewing had notf 
much Rent due as he declares for; it is plai 
he may releaſe the repugnant Part of his Di | 
mand after general Demurrer ; becauſe th 
Defendant having anſwered to the Whol 
ſo that there is no Diſcontinuance, the Plain 
tiff may diſcharge any Part of it, and th 
Jury (ut videtur) may find the Part that! 
right, as the Plaintif diſcharges what | 
wrong: But if a Man makes ſeveral Dt 
mands in one Declaration, and in the 010 
attingunt miſcaſts the whole Sum, and mak: 

1 
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Articles demanded, this ſhall not vitiate, 
hecauſe the Caſting up one Total is mere 
urpluſage ; and that Total not agreeing with 
e Parts, ſuch diſagreeing Surpluſage can- 
ot hurt ; for it is plainly the Miſtake of the 


nd not of the Party in ſhewing any particu- 
r Demand otherwiſe than he ought. | 
But if a Man bring a Plaint in an inferior 
ourt, and the Declaration ſets forth parti- 
ular Demands, which over-run the Sums 
Wcntioned in ſuch Plaint, though never ſo 
cle, and the Jury give a Verdict according 
) the Sums in the Declaration, this is erro- 
eous ; for the Plaint in an inferior Court is 
Nature of a Writ, and is the Original and 
oundation of the whole Proceedings; and 
the Declaration, Verdict, or Judgment, 
re for more than is contained in the Writ or 
aint, it does not purſue that Authority 
ven the Court by ſuch Writ or Plaint; and 
it be beyond it never ſo little, by the fame 
eaſon they might go to larger Sums in In- 
tum ; and then the Writ or Plaint could 
no Direction for the future Proceedings 
W the Court. | | 
But if the Plaintiff remits ſuch Overplus 
eclared for, and given by the Jury before 
udzment, it ſeems no Error; becauſe Judg- 
KR. 4: on 


141 


+ more than what is contained in the ſeveral 


Jerk in not computing the Demand right, 
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be pleaded, quod receperunt & acceptaverui 


H. F. 27. 


Cro. Jac. 254. 
1 Saund. 116. 


or Plaint. 


tion, becauſe it could not be made the firſt 


is Matter of Subſtance, but the Matter d of 
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ment would be given medaraing; to the Wi 


If an Acceptance of Rent of an WY 


de præd J. V. redditum ficut fertur ſuperiu 
«rota (viz.) ſex Denarios de Reddity 
; this is repugnant, becauſe it is ing 
— perfectly material, and it is repug 
nantly pleaded, becauſe it is ſaying he rc 
ceived the whole Rent, and yet received but 
Part, which is in Subſtance | a | different 
Thing, and the ſex Denarios is no Sur 
pluſage, : becauſe it is the certain Sum that 
alledged to be accepted ; and u Rs the 
Repugnance 1s not in the Form only. 
But if the Replication be repugnant to tall 
Declaration, it makes the Declaration bad 
becauſe the ſubſequent Pleading falſifies the 
Declaration ; as ifa Man declares on a Bond 
made 1 Martii, and the Defendant pleads 
Releaſe 2 Mart: ; this falſifies the Declara 


So if the Rejoinder falſifies the Bar, the Bat 
is vitious, and a Verdict doth not help wh 


Form only, Matter of Subſtance is whatevei 
is eſſential to the Giſt of the Action; for i 
was not the Intent of the Statute of efail 
to ſupply any Thing that is eſſential to the 
Action that is not put in Iflue; becauſe if 
had been put in Iſſue, it might have bee 


found 
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und againſt the Plaintiff, and a Verdict will 
t help that, which was never put in the 
he; for the Action may be ill founded, 
tw ithſtanding that Verdict, if ſomething 
ſential to maintain the Plaintiff's Action 
s not put in Iſſue; but if the Verdict be 
on a Matter collateral to the Plaintiffs 
ion, and all the Eſſentials to the Action 
well alledged, there no Advantage can 
taken, becauſe when the Cauſe is tried, 3 
e whole Weight of it is put on the Point — 
Iſſue; and where the Parties had been at 
e Expence of a Trial, it was the Intent of 
e Statutes, that the Verdict ſhould deter- 
ine the Cauſe, and the wrong Pleading of 
h collateral Matters ſhould not turn to the 
advantage of any of the Parties; for the 
nefit of ſuch collateral Matters are waved, 
en they have put the Streſs of the Con- 
Wverſy on the Point in Iflue ; as if Treſpaſs Saund 226. 
brought for Chaſing the Plaintiff's Beaſts, 
e Defendant ſays the Place where,  &c. is 
Frank Tenement ; the Plaintiff in his 
plication preſcribes for Common pro mag- 
Averus in the Place where, Levant and 
ochant in Dale, and does not ſhew.they 
ere nagn Averia, or that they were Le- 
tand Couchant in Dale; yet if the Pre- 4 
fiption be in Iſſue, and that be found 'for 
f Plaintiff, he ſhall have Judgment; be- 

ue the Ifſue being on the Right of Com- 
dung mon, 


Writ 
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mon, which is collateral to the Injury d 
by the Beaſts, and the Right being found i 
the Plaintiff, the Defendant has waved ; 
other Benefit he might have taken of th 
Replication by a Demutrer ; and therefoſ 
the Statutes hinder him from taking an 
Cro. El. 4 68. Benefit after Verdict; for the Defendant 
S.P. * his Iſſue confeſſes the Injury in Chaſing th 
Beaſts, if there be no Right of Comm 
and waves the Advantage he might haj 
taken on Demurrer, for the Plaintiffs n 
Poſt. 141, 2. bringing himſelf within the Preſcription « 
what was eſſential, to ſhew an Injury i 
Chaſing the Beaſts. 80 in 4 umpfit b 
John 7 homas Executor of Archibald fo 
againſt Willoughby, for a Promiſe to tl 
Teſtator, that in Conſideration that t 
| Cro. Jac. 587. Teſtator would deliver to him on Requel 
40 J. to repay him at ſuch a Day, and th 
Declaration was Qued idem Archibald diciti 
| fatto quod ipſe idem Arch' delivered him t 
40 J. on Non aſſumpfit, and a Verdict for th 
Plaintiff, the Judgment was arreſted, becau 
there is no Averment that the Money wi 

delivered, the Delivery of the Money bein 
the Conſideration of the Promiſe, which w: 

the Giſt of the Action. 

Bulſt. 173. But if any Thing eſſential to che Plaintiff 
Action be not ſet forth, there, though th 
Verdict be found for him, he cannot har 
Judgment; becauſe, if the eſſential Part 6 


EY 
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en en put in Iſſue, it might have been found 
the Action, not being alledged, there is 


ll after Varia | 
Whatever is eſſential to the Giſt of the 
Gon, and cannot be cured by a Verdict, 


be may traverſe each ſubſtantial Part, in 


uſe : And this is allowed, that the Jury 
y be more eaſily attainted of falſe Verdict; 
t ſuch Parts of a Declaration, as cannot 
uke a Subſtantive Hue, ſhall be intended 
er Verdict, becauſe they are Matter — 
em only, which the Statute deſignec 
re; and therefore, if the Plaintiff 5 
} ut the Defendant promiſed, if the Plaintiff 
rried his Daughter at his Requeſt, that 


kt he did marry her, but does not alledge 
ly Requeſt, this is good after a Verdict; 
becauſe 


Declaration is not put in Iſſue, the Ver- 
t can have no Relation to it; and if it had 


e; and ſuch Matter, as is the Foundation 


Ground for the Judgment; as if an Action 
Treſpaſs be brought by a Maſter for the 
Hulting and Beating of his Servant, and 
es not ſay, per quod Servitium ami ihe, this 


e ſuch ſubſtantial Facts as muſt be laid in 
oper Time and Place, ſo that the De- 
ndant may traverſe them diſtinctly if he 
eaſes ; for as he may traverſe the Whole, 


der to put the Weight of the Cauſe upon 
y Thing, that will put an End to the. 


would give him 10 J. and alledges in Fact 
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becauſe the Requeſt is only a Form in whic 
the Promiſe was conceived, and not an e 
ſential Part of the Promiſe to be proved 
be precedent to the Marriage ; fon the F; 
ther, unleſs he had deſired the Match, ha 
never made the Promiſe ; and therefore þ 
cundum Subjectam Materiam, it cannot 
ſuppoſed to Io the Intention of the Parts 
that a previous Requeſt ſhould be neceſſinf 
and therefore ſhall be intended after Verdi 
Cro. El. 778. As the Plaintiffs Action muſt have if 
Effentials neceſſary to maintain it, ſo ti 
Defendant's Bar muſt be eſſentially good 
and if the Giſt of the Bar be bad, it c 
not be cured by a Verdict found for the D 
fendant; but if it had been found for t 
Plaintiff, he ſhall have Judgment, eitherk 
the Badneſs or Falſehood of the Bar ; but 
it be bad only in Form, a Verdict will c 
it; and if the Giſt be traverſed, all collate 
Circumſtances will be adm itted after Ve 
8 
2 Cro. 377. Thus in Action of Debt on ſingle ki 
— a 2 — the Defendant pleads Payment withe 
an Acquittance, and it is found for the I 
fendant, yet he ſhall not have judgme 
becauſe; the Giſt of the Plea is bad, fine! E 
Obligation, is in Force until diſſolved « 
Cre. El. 778. Ligamine quo Ligatur, and the Acquitty 
under the Seal of the Plaintiff is the Gift 
the Bar; but if it be found for the Plaint 
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whic 
an el 
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e Fa 


aintiff might have taken Advantage of it | 


of the Court of Common Phas. 
e ſhall have Judgment, becauſe the Bar 
as not only bad in Subſtance, but found 


ſe, ſo that his Declaration ſtands unim- 


xached. 
But if the Bar be only bad in Form a 2 Cro. 435. 
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erdict will ſupply it; as if in Debt on a 32388 


ond conditioned for the Payment of 100 J. 
rn prox, and the Defendant pleads 
ent on the 20 June, and it is accord- 
0 the Condition found that he did pax 
0 /, though this Bar be bad in Form, be- 
wſe it does not follow the Condition, the 


n Special Demurrer, yet the Verdict having 
fund Payment before the Day, that in Law 
Payment at the Day, and the Subſtance is 
found : But where the Giſt of the Bar is 
good, though ſome of the collateral Circum- 
ſtances are omitted, which the Plaintiff, by 
demurring ſpecially might have taken Ad- 
vantage of, yet if they go to Iſſue on the 
Bar, and that be found for the Defendant, 
the Verdict will cure this Omiſſion, becauſe 
the collateral Matters are admitted and waved 
by going to Iſſue on the Gift of the Bar. 
As in Treſpaſs Vi & Arms, the Defend- 
ant juſtifies, for that he had Common for all Ante 138. 
his Beaſts Levant and Couchant in the Place, 
Ec. by Preſcription, and put in the ſaid 
Cattle ut eand' Commun”, &c. there Iſſue 2 Co. 44. 
was on the Preſcription, and found for the Prove v. 
Defendant: 8 
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Defendant: Exception was taken that þ 
did not aver that the Beaſts were Levant an 
Couchant ; but this after Verdict was 
tended ; On the Gift of the Bar is the Rig] 
to burthen the Plaintiff's Soil; and when mo 
Plaintiff takes Iſſue on that, and controven 
that Right, he admits there was not: 
Treſpaſs, in cafe that the Defendant b 
Pg a Right; he likewiſe admits that d. | 
Defendant has brought himſelf within tha 
Right, becauſe it would have been Nugat 
ry to have denied that Right of Preſcriptioſ 
which if it had been found, the Plaintiff ha 
not brought himſelf ASE th it; and therefor 
the Traverſe of ſuch Giſt of the Bar is 
Waiver, and Admittance of ſuch collater; 


Circumſtances. 

bo! | CHAM al, 
"oh Dye Manner of Amendment. 
mY AVING thus confidered what i 
i Matter of Form, and what is Sul 
3 lance | in the Pleadings, 

= | We come in the next Place weil 
48 how the Amendments may be made through 
i | every Part of the Record; and here we m 
4 —— that the Court during the fam: 
it Ten 
* 


kh NL ITS TY 
ApS TAE. 
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I may amend any: Part of the Roll; be- 
e it is yet in fliers, and ſuch Amend- 
nts might be made at Common Law, 
out the Aid of any of the Statutes. - 
\fter the firſt Term you may amend the Rol. 198. 
nrtance Roll by the Office Paper Book, _ 
zuſe that is Inſtructions to the 8 Cro. El. 2 _ 
to enter up the Imparlance Roll; and f Lit. Loom _ 
refore: that is equally amendable as the mort 4; 
einal is by the Inſtructions given the Cur- 
but this is done on the Oath of the 
ſendant s Attorney, as in Blackmore's Caſe 
amend the Writ, Chamberlain's Caſe; - 
th muſt be made that the Paper Book has 
been altered ſince the Defendant's At- 
ney has put his Hand to it, which he al- 
5s does when he joins in Iſſue or Demur- 
and this Amendment ſeems to be rea- 
ble, becauſe the Defendant has not miſ- 
or deceived. 
In the King's Bench this will amend both 
Bill and the Roll of the Office Paper Vide Ant. 
bk, becauſe this is Inſtruction for making 
both ; but they cannot amend from . 
other Paper Book, becauſe ſuch Book is 
Inſtructions leſt in the . . 
the Roll and the Bill. ä 6 
But where there is no Office Book, as 
re the general Iſſne is pleaded, it ſeems 
ſhould amend either the Bill or the 
i, by the Declaration of which they _ 
tne 
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the Defendant a Copy, becauſe ſuch De 
ration is the only Inſtruction to the Cleid 
the Office to enter. | 
If the Bill on the File be with Blanks | 
the Imparlance Roll be with Blanks f 
Dates or Quantities, yet it may be amend 
by the Paper Book, by the Clerks then 
ſelves, till a Recordatur be entered on t 
Verdi? returned on the N % prius Roll; 
after ſuch Recordatur it can only be amend 


del Kehoge thonotary to be made up according to t 
4 bond . Paper Book, till the Recordatur of the Ve 
164. dict be allowed; but if after the Recordi 
be entered it is entered on the Roll in St 

quo, then the Court is ſuppoſed to t 
Conuzance of it in what Manner it th 

was; and if Clerks might afterwards al 

the Roll after Entry of the Verdict, ü 

might amend it in the Verdict, which is 

the Ni prius Roll, and which was (ett 

by the Judge of Mi prius, and cannot 

altered but by Rule of Court. 

Roll. ab. The Imparlance Roll cannot be amen 
19% 199 by the original Writ, becauſe the orig 
Hob, 25. Writ is the Authority on which the Co 
proceeds, which the Plaintiff muſt pro 

cute; for otherwiſe, he does not proceed 

that Cauſe: If the Count varies in Fo 

Jon. 304. the Defendant may plead it in Abateme 


Cro. Jac. 654. | 4 
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ting it in a different Manner; but if it va- 
ries in Subſtance, the Defendant may move 

tin Arreſt of Judgment, becauſe he has no 
Huthority to proceed, having proſecuted a 
lifferent Matter from that which the Writ 
as given Authority to the Court to take 
ognizance of. 2 

The Iniparlance Roll cannot be amended Cro. Jac. 92. 
by the Plea Roll, or Nz/ prius Roll; for the = 5 
Imparlance Roll is the original Declaration, Cro Jos: = 5. 
ind the Plea Roll is no more than a Recital 1 Danv. 345, 
of the Imparlance Roll; and therefore it be- 
pins with an Alias prout pater, and it is no 
nore than the Count of the ſecond Term, 
which the Defendant pleaded Ore tenus; 
nd the Ni prius Roll is but a Tranſcript of 
he Plea Roll, to carry the Iſſue into the 
ountry, . 
7 if g Daene be againſt J. B. and Rolls Ab, 

ls by the Name of R. B. but pleads 59. 

5 I ch Name 7. B. this is no material 
ault, becauſe it is only a Continuance from 
ne Term to another; and by pleading by 
e right Name, he acknowledged he im- 
arled by a wrong Name, | 

The Plea Roll may be amended by | the Cro. Cor. 92. 
mparlance Roll, becauſe it is but a Recital Lit. rep. 72, 
the Imparlance Roll, but not by the V/ eg 2466 
us Roll, which is but a Tranſcript from Cro. Jac. 354. 
le Plea Roll: If the Plaintiff or Defendant Cr. El. 204- 
2 1 * named in the Beginning of the Re- | 
cuti I. cord, 


146 


Fzilips. 
Velv. 38. 
Cro. Jac. 13. 


Ruſſel and 
Grange. 


Moor 711. v. 


Notice that it is the ſame Attorney that x 


per Ann. for ſix Years, to John Buſh 
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cord, but afterwards be miſtaken, and þ 
Name is Jdem Fonaus, this ſhall be: amend | 
becauſe that is but a Miſtake in Se 
the apparent Vitium ſcriptoris, Which it 
the Intent of the Statute to amend. 

If there be a Miſtake in the Attorney 
Name, it may be amended by the Warn 
: of Attorney, which being precedent vill 
amend the Roll, and the Court will tal 


peared ; but if the Name of a Stranger bl 
put into the Plea, this will be Error, for 
cannot then appear to the Court the fan 
Man that appeared did plead, and then the 
was no Plea pleaded ; and ſo if the Defeni 
ant's Name be miſtaken in the putting inh 
Plea, as in an Audita querela, the Plainti 
ſurmiſes that he entered into a Stat. of 300 

to the Defendant for the Payment of 5olf 


Stranger ; if the Defendant comes and n 
teſtand, &c. pro pliito id. Joban. Buſh ul 
ſtead of the Defendant, this is erroneov 
becauſe it does not appear to the Court b 
that the Plea was put in by the Stranger 
whom the Payment was to be made, at 
not the Defendant ; but if the Plea had bet 
that the :7 ed Plaintiff ven' & dicit, inſtea 
of the Defendant, this will be conſtrued! 
be but the Miſpriſion of the Clerks; for it 
apparent that the Plaintiff could not be ti 
Defendan 


of the Ca gurt 7 of Common 7 


| 1. Hefendant, but i it ſhall be ſuppoſed to be put 
es N 


other Perſon, 


CHAP. XIII. 
o Iſſues. 


W E come now to the Joining of Iſſues; 
and here we mult obſerve, that 
here the Iſſue is immaterial, the Verdict 
ill not aid it, but where it is informal it is 
telped. 

An informal Iſſue is where it is not tra- 
verſed in a right Manner. 

A Verdict cannot help an immaterial Iſ- 
ſue, becauſe what is alledged in the Plead- 
ings is not put in the Iſſue, or, if it be, is 
not deciſive 3 the Parties, and ſo * 
Verdict is no good Foundation for the Judg- 
ment. 

If ER is material in the Pleadings be not 
put in the Iſſue, it is not made neceſſary to 
be proved on that Trial, and will not in all 
aſes be a Foundation for the Judgment; for 
he Courts in theſe Caſes are Judges on what 
u . Point they ought to go to Iſſue, ſo that it be 
wh © legal Charge by the Plaintiff, or Diſcharge 


adan L 2 by 


by 
oY ELF 


n by him that appeared, ſince there is no Pol 164. 
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3 Leon, 66. 


1 Ro. rep. 96. 


the one Part, and the Defendant on the other 
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by the Defendant, fince it is the i vince of 
ch Judges to ſettle the Matters of Law, and 
the Jury the Matter of Fact. 

If the Plaintiff declares on a Promiſe ta 
find the Plaintiff, his Wife and two Ser. 
vants, with Meat * Drink for three Yearg 
on Requeſt ; the Defendant pleads that he 
promiſed to find the Plaintiff and his Wife, 
with Meat and Drink, &c. abſque hoc, that 
he did promiſe to fad Sc. the Plaintiff re. 
plies, the Defendant did promiſe to find fo 
three Years next following, & hoc: Petit, 
&c. and Verdict for the Plaintiff yet he 
ſhall not have Judgment, becauſe the Pro, 
miſe in the Declaration is laid to be on Re 
queſt, which Promiſe is traverſed in the ſama 
manner ; the Plaintiff in his Replication al 
ledges to promiſe 1 next after he was married 
which ; is not the ſame the Defendant tra- 
verſed, ſo that they are not at Iſſue on a Poin 
traverſed i in Bar. 

So in Treſpaſs, the Defendant pleads a 
Award between the Plaintiff and J. S. d 


Part, and Plaintiff replies Quod non habet 
alis Concordia between Plaintiff and De 
fendant. as alledged, and on Iflue joined, 
Verdict for. the Plaintiff et he ſhall nd 
have Judgment, becauſe 7 Plaintiff doe 
not traverſe the ſame Concord that is ſet out 
in the Pefcndant's Bar, but puts anothej 
Concorl 


W 
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oncord in Iſſue not alledged in the Pe- 
ndant's Bar between the Plaintiff and De- 


ndafnt only; and the Court cannot be cer- 


in which is proved on the Trial; and tho” 
der. may be faid in this Caſe that either may 
ar, Wir the Action, yet only one Thing is to be 
eh in Iffue ; and if it ſhould be otherwiſe, 


cre would be no Correſpondence between 
e Probata and the Allegata. So in Debt Cro. Jac. 585: 
Bond; conditioned for the Payment of 
55 J. the Defendant pleads Payment of 
do J. ſecundum formain & effeftum conditio- 
5; the Plaintiff replies cn ſolvit præd 105). 
d Verdict quod non ſofuit the ſaid 105 l. 
$ is an immatefial Iſſue not aided, for the 
aintiff has not traverſed the ſame Payment 
at is in the Defendant's Plea. „ 
do in Debt on Bond, conditioned for the 
yment of 60 J. on the 25th of June, the 
fendant pleads Payment on the 20th of 
e, ſecundum formam & epfectum conditio- 
and Iſſue is joined, and the Verdict finds 
od non ſolvit 60 J. at the 20th ; the Plain- 
ſhall not have Judgment; for the Iſſue is 
rs the Matter of the Condition, and ſo 
d, and it might have been paid the 25th, Yetv. 54 
"ugh it was riot paid the 2oth, ſo it does Cto. Jac. 44- 
appear that the Condition was broke; 
where the Iſſue is deciſive between the 
es, though it be not ſo apt, yet this ſhall 
cured after a Verdict; as in Replevin, the 
L 3 Detendant 
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and had by him Thomas ; that Ellen and 


Right to make the Grant. 


in the Subſtance and Nature of the Thi 
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Defendant avows that Ellen Enderby w 
ſeized in Fee, and took Pigot to Huſband 


Thomas granted a Rent-Charge, for whic 
he diſtrains ; the Plaintiff replies, that o 
Fiſher being ſeized in Fee, gave the Land 
F. Enderby in Tail, who had Iſſue Ella 
that J. Enderby died, and Ellen entered b 
ing Wed in Tail, took Pigot to Huſban 
and had Iflue Thomas who is dead, w 
granted, &c. abſque hoc, quod Ellen was ſein 
in Fee, though this was an informal Iflu 
for the Plaintiff ought to have traverſed t 
Thomas the Grantor was ſeized in Fee; 
it is a deciſive Iflue ; for it is allowed on bo 
Sides, that Thomas was in by Deſcent fro 


Ellen, and if Ellen was ſeized in Fee, TI 
mas was too, and conſequently had go 


If an Iflue be on a Point that is impoſſi 


it is not cured by the Verdict; but if i 
only impoſſible in the Manner and Form 
it, a Verdict will cure; for where the 5 
ſtance is impoſſible no Verdict can cure 
becauſe it cannot make that true which c 
not poſſibly be; but where it is only imp 
ſible in the manner of it, the Thing w 
is poſſible may be found to be or not, 

the manner which is impoſſible totally | 
jected: Thus jf an — of Aſſault 

Batt 
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7 malfaticry be brought, and the Defendant juſti- 
bands by conveying to himſelf an Eſtate by 
opy of Parcel of the Manor of C. whereof 
eis ſeized, and that the Plaintiff came 
on it, and that he laid his Hands molliter ; 
e Plaintiff replies and conveys, to himſelf 
f Eſtate by Copy of another Parcel of the 
anor, and that D. Lord of the Manor had 
Wr himſelf and Tenants a- Way over De- 
ndant's Piece of Land; Iflue is joined, and 
erdict for the Plaintiff, 
his is a void Preſcription ; a 9 4 Co. 31. be 
ang originally but a Tenant at Will, could 
it preſcribe at Will, but in the Name of 
e Lord ; for an Eaſement in the Manor he 
uld not preſcribe in the Lord's Name, but Hob. 112. 
uſt lay it by Cuſtom, as the Lex loc: being as 
ud here by way of Preſcription, is in its 
wn Nature void, and the Verdict could not 
uke that, which was repugnant in the Na- 
re of the Thing, to be true or falſe, and 
y Conſequence could not help it. 
But in Debt on a Bond 3 for the Cro. Car. 786. 
ayment of 100 J. on 3 Iſt of September, and 
hefendant pleads Payment at the Day, and 
is found again him, the Plaintiff ſhall 1 
ot have Judgment, becauſe the Payment is Id. ib. 25. 3 
hat is material, and the Day is impoſſible, 1 
d altogether idle and void, for not being 
rid before the End of that Month the Obli- 
ation is abſolute. 


L 4 But = 


wha But where the Subſtance of the Bar, and 
42. Burton the Replication be put in Iſſue, though it be 
and Chapman,; | 


Hob. 113. 
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informally, yet it is cured by a Verdict; a 
if an Aſumghit be for Wares ſold, and the 
Defendant pleads Nonage, and the Plaintif 
replies they were for Neceſſaries, & Hoc peti 
guod inquiratur per Patriam, & præi Pe 
fendant ſays the like, this Iſſue is informal 
becauſe the Plaintiff ought not to have cloſe 
the Iſſue, but averred his Aſſertion that the 
were for Neceſſaries which the Defendant 
might have denied; yet ſince the Matter of 
his Replication be put in Iſſue, v/z. whe 

ther they were Neceſſaries or not, the De 
fendant has waved: all Objections to the 
Form, and by ſuch a Waver it appears, that 
he is not any wiſe injured by not rejoining 
and it being found that they were Neceſſi 
ries, the Plaintiff ought to prevail. 

So in Debt on a Bond conditioned for the 
Payment of 8 J. on a certain Day, and De 
fendant pleads Payment on the Day in the 
Condition, & de hee ponit ſe ſuper Patrian, 
& pred the Plaintiff; and found for the 
Plaintiff, here the Defendant has cloſed the 
Iſſue on the Plaintiff by the hoc ponzt-ſe ſupe 

| Patriam, yet the Defendant cannot take Ad: 
vantage of the Informality of his own Plea, 
ant it is waved on both Sides, when they 

go to Iſſue on the Subſtance of it. 1 

1 e 


of the Court of Commun Plas. 


al Juſtification, and the Plaintiff replies 
ria ſuæ 'ropria, there though the Iſ- 
; found for the Plaintiff, yet it is wrong 

Verdict, becauſe the Injuria ſua propria 

no more than affirm the Declaration, 

does not confeſs or deny the Bar; and 
ore the Giſt of the Bar is not put in 
at all, but rather ſtands confeſſed by 
plication fince the Cauſe is not tra- 
for ſaying it was de Injuria ſua pro- 
is not more _— that notwith-- 
ing the Cauſe mentioned in the Bar, the 

ndant committed the Injury, which, the 
being a ſufficient Excuſe, cannot be; 

t does not in the leaſt put the Bar in 


the fue be joined on a Negative preg- 
that is an Iſſue that rather ſuppoſes am 
ative, than the contrary, though it is 
n a Demurrer (becauſe the Plea, Cc. 
ta certain Affirmation or Negative of 
Ingle Point in Queſtion} yet after Ver- 
this being only an Error in Phraſe ſhalt 
vod ; as if an Action of Treſpaſs be 
pt forentering into his Houſe, the De- 
nt pleads the Daughter licenſed him to 
; by: which he entered; the Plaintiff 
s, quod nom intravit per Licentiam ſuam, 
a this Replication be a Negative preg- 
yet it will be 80 after Verdict. 
So 


bt if in Treſpaſs the Defendant pleads a 1 Sid. 345. 
Cro. Car. 599; 


? 8 Co. —_— 


2 Cro. 312. 
Gill & Glaſs. 


1 Sid. 444. 
1 Vent. 70. 


2 Keb. 628. 
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The Hiſtory" and Prattice 


So if it be an Affirmative pregnant » 
Negative; as if in Debt for Rent on a Le 
the Defendant pleads, quod guerens nibill 
buit in Tenemento Tempore Dimfſionis , 2 
the Plaintiff replies, quod habuit in Ty 
mento, without ſaying what Eſtate, thou 
this had been bad on a Demurrer ; bec 
by not ſhewing what Eſtate he had, i 
pregnant of this Negative, that he had 
ſuch an Eſtate by which he had Power 
demiſe, nor that * had not ſuch an Ef 
as he could demiſe. _ 

80 in an Action of Affault and Batt 
the Defendant pleads, that the Plaintiff n 
lected his Service, per quod moderate caſt 
vit; the Plaintiff replies, quod non mode 
caftigavit ; and the Iſſue was found for 
Plaintiff; for though this be an infor 
Traverſe and bad on Demurrer, being rat 
a Traverſe of the Chaſtiſement than of 
moderate Manner of doing it, and ther 
"Traverſe ſhould have been de Injuria 
propria abſque tali Cauſa ; yet after Ver 
it is good, becauſe the Jury have aſcerta 
that he did beat him immoderately. 

In an Action of Debt, if Not guilt 


Oy 5 . 
Cro. El. 778. pleaded, and there be a Verdict for the P 
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tiff, it ſhall be aided by the Statute, bed 
being an ill Plea and a falſe one, the P. 
tiff ought to have his Judgment, both 
the Badneſs and for the Falſchood ; bi 


of the Court of Common Plens. 155 


p | 
nt o Verdict was for the Defendant, yet tze : 
Latif ſhould have Judgment, becauſe the : 


gad is not anſwered by the Bar. 


is; Moin an Action of Covenant, that C. was 1 Sid. 289. 
n Ta ed in Fee, and aſſigns for Breach, that 


was not feized in Fee, and fic 1nfregit 
wentionem; the Defendant pleads non in- 
it Conventionem, though in Covenant the 
endant ought to traverſe either the Deed 
the Breach, and both cannot be involved 
m fregit Conventionem, becauſe the Giſt 
the Action lies on the Deed, which muſt 


Battq raver ſed by itſelf ; yet when the Defend- 

tiff nf pleads a bad Plea, which is found againſt 
caſo, the Plaintiff may have Judgment either 

nodef the Inſufficiency or Falſity of the Plea. 

| for f a Defendant pleads to Part, and fays Ante. 
ntorWhng to the other Part, and the Plaintiff 


lies to ſuch Plea, without taking Judg- Poſt 158. 
nt for Part of the Plea not anſwered to; 
is a Diſcontinuance, becauſe he does not 
bw his intire Demand in the Court; but 
h Diſcontinuance 1s cured by the Verdict, 
cauſe it was the Intent of the Statute, that 
hen they deſcended to Iſſue they ſhould 


ruiltWire all Objections of this Nature; for both 
ic Filfirties by deſcending to Iſſue ſuppoſed a 
 becFWuſe in Court; and therefore they ſhould 
ce Pt afterwards make any Objections, that 


* Cauſe was out of Court before Trial. 
But 
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3 Lev. 55. 


Graver v. 


Morely. 


q J Lev. 39. 
1 Randall v. 
Brees. 
ö Carter 51. 

Ayre & Bloſ- 


ſom al' cont. 


a Bar to any other Action,. 80 that fad 


not to be entered of Record; and if it be, | 


Iſſue is not anſwered; and a Yer” fac d 


hs Hiftory. ahd Practise 


But if the Verdict itſelf made a Diſcord 
nuance, and found Part of the Declaration 
and nothing. to the other Part, this is a . 
continuanet not cured by the Statute; by 
cauſe the Intent of the Iſſue is; that 
whole Event of the Matter in Ie ſhall h 
determined; and the anſwering to Part, dl 
not anſwer to the Precept of the Court, i 
to the Deſign of the Iſſue, which is to af 
termine the whole Cauſe, that ſo it may ti 


imperfe. Verdict ought not to be receive 
by the Judge of Ni prius, it not anſwer 
to the Iſſue; and if it be received, it ougl 


is erroneous, becauſe the whole Matter i | 


Novo ought to be awarded, ſo that the whol 
Matter in Iflue may be determined in th 
Action, and this is not aided by the Statute 
which did not intend to help Imperfectioniff 
of the Verdict, which is din deſigned to 
mike an iritire End of the Iſſue; but it help 
the Diſcontinuance before the Verdict, be 
cauſe the Verdict is by the Statute a Foun 
dation for the Judgment, which the Pattic 
cannot by Miſtake change or alter. 
Thus in Debt for Rent reſerved out of tha 
Copyhold and Freehold Lands, the Defends 
ant pleads the Eviction of the Whole by the 
Deviſe of the Leſſor (the Plaintiff's Father) 
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of the Court of Comman Plegs. 137 


on Plaintiff by Proteſtation, that he was net 
e aed of the Copyhold, replies that the 
hold was entailed ; and therefore the 
iſe was void ; the Defendant trayerſeth 
Entail, and Verdict faund for the Plain- 
for the whole Rent; in this Caſe the Plea 
Foy o the Copyhold was diſcontinued, and 
- ig 5 Verdict was for the Rent iſſuing out 

e Copyhold, as well as the Freeheld; 
the Court held, that the Verdict aided 
ue Diſcontinuance. So in Action of Aſſault 
| Battery againſt two, and there is a Diſ- Co. 11. Hid- 
tinuance as to one of the Defendants, it 82's Caſe. 
wed by a Verdict. 
In Treſpaſs for entering his Houſe and Cro. Jac. 304. 
er Mee, Grenden the Defendant juſtifies by 35*: 


Watton v. 
Hue of a Capias urlegatum againſt Selling, King. 

| that he went in the Foot- Path threu gh Sid. 96. 
laid Cloſe to the faid Plaintiff's HouE. 

o licenſed him to enter; the Plaintiff tra- 

tion eth the Licence, and found for him, 

JH ugh here was a Diſcontinuanee as te the 

de, yet the Iſſue being on the Licence, 

| that being found for the Plaintiff, the 

dict cured the Ditcontinuance as to the 


til. 

. Man juſtifies to the Whole, and his Salk. 179, 
the» goes but to Part, the Plea is bad, be- 80. 
nde being pleaded as to the Whole, and 


g but to Part, and being an ht 


rj er te the Whole, eee tht the 


Plaintiff 


De Hiſtory and Protlice | 


Plaintiff muſt have Judgment; and'if i 

Plaintiff on ſuch Plea does not demur 1 

takes Iſſue, ſince he takes Iſſue on 2 

Bar, whether the Iſſue be found for lf 

Plaintiff or Defendant, the Judgment ty 

be for the Plaintiff, Fate the Bar is if 

ſufficient ; for though the Iſſue ſhould if 

found for the Defendant, yet that will » 

Then it would amend the Bar, and make that go to il 

de better 9 Whole, which goes to Part only; and the 
as de. fore here the Iſſue is material. 

4” But if the Defendant has pleaded a Br 

Ante 155. Part, and ſays nothing to the Reſidue, th 

the Plea is good as to the Part to whichi 

pleaded, and nothing being ſaid as to f 

Reſidue, the Plaintiff ought to have Jud 


__- ment for Want of a Plea, as to the Rehidi 
5 4 If he does not take Judgment, it is a U 
14080 continuance of his Action; for the Defen 
13 ant having ſaid nothing to that Part, if 
' HG Nihil dicit be not entered, there being 
f F | Continuance of that Part of the Action 
Ell what the Defendant hath ſaid to it the Plal 
| 1 tiff likewiſe not having ſaid any Thing 


it, to continue it in Court, it is a Diſcont 
nuance; and if any Part of it be diſconl 
nued, it is a Diſcontinuance i in the Whok 
for there i is not the ſame Demand ſubſiſtin 
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uy that the Plaintiff had ſet forth in his Dec 
5 ration; but if the Plaintiff takes Iſſue, 
Sg obtains a Verdict, the Diſcontinuance is a 


of the-Court of Common Pleas. 


„the Statute of TFeofazls, which cures 
| Diſcontinuances before Verdict; for the 
ue is immaterial, becauſe the Iſſue is not 
aterial to every Thing to which the Plea is 
eaded ; for being not material as to the 
Vhole, it was in that Caſe an immaterial 


18 If 

ald! ue. 

in Where the plaintiff r in Michael. 18 nan 
as Term before Cras ani mar fo as to have Market v. 
tol Johnſton, 


Plea to enter of that Term, and the De- 
ndant gives him a Plea to Part only, and 


d defires the Plea may be entered as of the 
erm in which it was entered, the Court 
ould not interpoſe to make them enter 
heir Plea on the Rolls of Michaelmas Term, 

heel ecauſe, if the Court had done this, the 
17 luintiff's Action muſt have been diſconti- 
ued by ſuch Rule, whercas the Plaintiff 
wing given the Defendant an Imparlance, 

pill hen he needed not, it is not erroneous, or 
| y wiſe prejudicial to the Defendant, and 


ke Judgment for the Part not pleaded to, 
Phe therefore there could be no Diſconti- 
uance during Hilary Term. 

But if an Action of Debt be brought 
gainſt an Exccutor or Ad nir ſt*tor, and 
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= erm, and upon Demurrer in Hilary Term 
cn 6 Defendant objects the Diſcontinuance, 


e Plaintiff has the whole Hilary Term to 


Fi. i pleads ſeveral ;udgn.en:s to cover the 


e Plaintiff enters his Plea as of Hilary 6 Mod. 626. 


—C  - -.- =_ 


260 . The Hiſtory and Practice 

Aſſets, and as to ſome of the Judgments i 
Pleas are good, and as to ſome bad, this is 
Diſcontinuance of the Plaintiffs Action, } 
cauſe the Plaintiff's Demand remains f 
fame, and is ſtill purſued; and ſince tl 
Judgments of ſome are avoided by a go 
lea, and all the Judgments 'amounting h 
- to one Cover of the Aſſets, if one of them | 
Vaugh. 104. voided, the Plaintiff muſt have Judgme 
Semble con. for the Whole, becauſe there is not a ſuff 
cient Bar to his Demand, fince the whe 

| Avoidance of the Plaintiff's Demand 

charge the Aſſets, amounts but to one By 


Hob, 187. So in an Action of Battery and Wound 
=_ & ing, the Defendant juſtifies as to the Batt 


ry, but ſays nothing as to the Wounding 
and the Iſſue was found for the Defendant 
though this Plea is a Diſcontinuance gu 
the Wounding, the Plaintiff having deſcends 
Qeoad. to Iſſue in the Juſtification of the Batte 
tz Mod. 603. and that being found againſt him the Vet 
dict cures it; and the Judgment is not het 
for the Diſcontinuance of the Plaintiff, | 
on the Verdict, becauſe it will then be a bi 
to another Action. 


3Lev. 3j. But in Treſpaſs for a Coat and Cloak, 


3 Cro. 133. Not guilty pleaded, if the Jury find that 
Defendant as a Conſtable took his Coat i 
a Tax, but ſays nothing as to the Cloak 
this is an imperfect Verdict, not determi 
ing the Point in Iſſue between the Parties. 


5 


Plain 
tiance 
up, b 
the N 
whic] 
tered 


this is 


the Court of Common Pleas, 1561 


I to an Iſſue tendered by the Plaintiff, Ante. 
fie Defendant Joins the S1mhter by the 
Plintif®s Name, or the Plaintiff. joins” the 
Smhiter by the Defendant's Name to an 
 Ifne tendered by the Defendant, this ſhall 
be amended, there being a Negative and 
Affirmative before, between the Plaintiff and - 
' Defendant; Nrhich is tlie Pattern from 
whence the Joining of the Iflue is to be 
taken; there is a ſufficient Copy from whence 
this may be amended; it being a plain Miſtake 
from the Nature of the Thing of one Man O 
Name for another.” | 
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* the Nift 5 rius Roll varies from any Co. Car. 204: 


Plaintiff becomes Nonſurt through ſuch Va- 
tiance, there the Nonſuit ſhall not be entered 
up, but a Venire fac de novo awarded; as if 
the Ny privs Roll miſrecitts a Judgment on 
which the Action is founded, and it be en- 
tered right on the Plea Roll, the Reaſon of 


this is, that the N:/s "1p Roll being mate- 
rially 
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material a of the Plea Roll, and the Werk's Caſe. 


162 | The Hiftory.. and. Practice | 
"Boe rially different from. the P lea Roll, it is no of 
* ranſcript ; and therefore the. Nenſuit for. A 
not praying what Was not. in Iſſus is a perfect I 
Nulliy, and it ought nat to be entered on 

the Record. 
Cro. El. 340. The Nifh prius Roll, MP which the Poſte 
Long v. Mit- is entered, ought to be preſerved to warrant 
_ the Entry of the Judgment on the Plea Roll 
for in a Writ of Error, if they alledge Di. 
minution of the Pqſea and Habeas Corpora, 
and — is none to be found, the aan 1 
enter the Verdict on a Plea Rall. > 
Moor 631. If the N, prius Roll differs from the Plea 
Roll in any Matter that alters the Iſſue, it 
cannot be amended by the Plea Roll; be 
cauſe it does not give the Judge of Ni if priu 
Authority to try the Matter which is in Iſſus 
between the Parties on the Plea Roll; but 
if the N prius Roll differs in any other 
Matter Which does not alter the Iſſue be 
ttreen the Parties, there it may be amended 
3 Co. 166, becauſe the Judge of VNiſi prius has Authori 
Blackmore's to try the Matter in Iflue between them; 
Caſe. if Iflue be on the Addition of Defendant 
| Name, whether J. S. was Huſbandman D 
imfetrationis br'is, and the Nif prius Ro 
be, whether he was Huſbandman general 
omitting the Words Dze — . * 
this is not in the Plea Roll. So in a Bon 


conditioned for the Payment of a certain out 
a 


Brownl. 47. 


of the Court of Common Pleas. 163 


at the firſt Feaſt next enſuing the Date, and 
on the Ni prius Roll the Day be omitted, 2s 
this is not the ſame Iflue on the Plea Roll, 
hecauſe there is nothing on the Ni, Prius 
Roll to fix the Feaſt on which the Payment 
was to be made; and ſo-the Iſſue 120 = 
Plea Roll is not right, 
But where the Defendant's Name is omit- Dy. 260. 
xd in joining the Iſſue, this ſhall be amend- 
d by the Plea Roll, becauſe the Iſſue is not 
cd, and the Juſtices of Mi prius have 
uthority to try it by Diſtringas. 
80 when in Action upon the Caſe upon Dy. 260; 
ſumppt, the Defendant (upon the Plea 
lol) pleads non afſumpfit, and on the NI. 
74s Roll it is aon Culpabilis, after the Ver- 
ct, the N privs Roll ſhall be amended 
the Plea Roll, for both Pleas traverſe the 
it of the Action, and the Defendant has 
e fame Advantage in the Non Culp' as in 
e Non alſumpfit, and the Iſſue is the ſame 
dubſtance. - 
The ſpecial Verdi& may be amended ac- Bulf. 217; 
ding to the Minute or Note, becauſe the 2 _ 2 8 
nate is the Inſtructions taken at the Aſ- Styles 207. 
s for the entering it up; but nothing can 
added to the Minute, though never ſo 
ngly proved by the Evidence, becauſe 
t would be to ſubject the Jury to an At- 
t for a Fact that was never found by 
m; which is contrary to Juſtice. to do. 
M 2 If 
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Cro. Car. 
33S. 


1 Leon. 13. 


The Hiſtory and Prafiite 


If the Jury find a certain Verdict, and i 
is entered uncertainly on the Record ; if the 
Judge, who tried the Cauſe, remembers cer 
tainly how the Jury 


Vale. 


We -coms: nom td the [Amendment i 0 
Soles] and we muſt here note, tha 
the Court will make no Amendment the 


will defeat a Judgment, the Statute allow 


1 Sid. 70. 
Raym. 39. 


. 57. 
Cro. El. 865. 


556. 


ing Amendments in Affirmance of: Judg 


ments only. 


The Names of the Plaintiff and Deſene ä 
ant may be amended, if the Docquet 
right; but if the Docquet Roll and Jude 
ment be both miſtaken, Quære, Whethe 


this will be amended; for the Docq uet Rol 


is the Inde to the Judgment, and made a 
the fame Time, in order that Purchaſe 
may find out fuch Judgments and be ſafe 


therefore, if the Docquet Roll be right, th 


Judgment will without Doubt be amendec 
becauſe there is a proper Indication to Pu 
chaſers, that there is ſuch a Judgment, an 
there is ſufficient on Record, from whend 
to amend the judgment: But if the Dot 
quet and Judgment both be wrong in t 


Names, the Purchafer may be deceived 
a 


found it, it ſhall be af 
certained by. the Memory of the Judge, ang 
the Verdict be made certain as the Jug 
found it. 


of the Court" of Common Pleas, 165 


ind Jure, How far the Court will amend 
the Judgment, though there be ſufficient 
Inſtrutions' on the Record to amend it by; 
becauſe a Purchaſer may be defeated of his 
Title by this Amendment, though he has 
lone every Thing the Law requires, to make 
himſelf ſecure in his Title. 

But ſince the Statute of 11 W. & M. the 
Court will amend the Judgment, but not 
the Docquet ; if the Judgment be right, and 


the Docquet wrong, before the Statute the 11 8 
judgment bound the Lands, becauſe the 11 
judgment was the Lien on the Lands; and N 
the Docquet no more than an Index to find 1 
the Judments readily ; and the Stranger ag- 7118 


grieved by ſuch Miſdocqueting had only his 

Remedy againſt the Officer for not docquet- 

ing them tr uly, 

But fince the Statute ſuch Judgment does 

not bind the Purchaſer, for a falſe Docquet 

b as none. . | 

The Judgment is amendable from any s Co. 152. 
other Part of the Record, when there is any 2 Ko. Rep. 
Thing on Record itſelf to ſet it right; as if 53. 254. 
the Verdict be to recover Dale from A. and 

dale from B. and the Judgment be to reco- 

ver Sale from A. and Dale from B. this 

might be amended; for this is only the Miſ- 

priſion of the Clerk, fince he had ſufficient 
Inſtructions from the Verdict to enter the 
judgment truly. 


—— — 1 — — — — = — 
1 Pos . wag et. r N 5 
big 4 = hes, ALE 4 "ts aut 2 
; ” * A nds - Tz 
r 


gu Þo< Tine 3 Noor uh. ih. 2 


— 


—— 
. 


———ů— —ᷣV⸗ Are” ena. 
pon — 5 
a 


— I 


iS | } 
1 | 
» B 3 A 
q . 
1 
— I; 
JI Yi} 
1 U 
1 
: 
* 


* * — 


. ˙ or gn ng et borer oe I IEEE 2. tr 
8 — 1 8 2 — 
8 8 : 1 2 : 
9 a PF 
: © 4 3 » &s 


hy . ‚— OI £7 7 


De H. for y and Praftice 
80 in a Qare Impedit for the Preſentitian 


of a Vicarage, and the Judgment is, 91 

recuperet Ecclefam, this ſhall be amended, Pl 

. So if the Judgment be given on a Demur . 
rer againſt the Plaintiff, and the Entry d * 


; the Judgment 1s of a Nonſuit, inſtead! of: 
Judgment in Demurrer, this ſhall be a of 
mended. 
If the Damages de Incremento be miſtake a 
by the Clerk, the Court will amend it b et 
4 Judgment Book, becauſe that is © ſuffi” * 
cient Inſtruction to the Clerk to enter the og 
Judgment by; and therefore it was his Mi rect 
Priſion not to go according to his Inftruc 
tions, which may be rectified and amended We 
Palm. 199. Thus, if Judgment be againſt a Man ang af 
_— 15 Wife, and the Judgment is, quod the Wife 
ti Miſericordia, and not the Huſband, prif 
this was amended by the Paper-book tha 

was right. | 

Cro. El. 491. But if there be a Miſtake or Error in th hex 
Palm. 198. Judgment in any ſuch Matter in which the 
Clerk has no Inſtructions, as if a Capratu 

be entered for a M. ſericordia, or e converſ 

this was Error in the Judgment; becaule Dm! 

before :6 & 17 Car. 2. it made Fine to H as 

King, and a Difference in the Execution © 

and there was no Inſtruction in the Recon ca 

itſelf in the Judgment Book, whereby t udgn 

amend it; and non conflat, whether it was 
the Error of the Clerk in Entering, or of the 
Court in giving the Judgment. 1 


of the Court of Common Pleas. 1 57 


The Inferior Court from whence the Re- Cro. El. 43 3. 
cord is returned, whether it be the Common: 22 = 
Pleas, or another Court of Record, may 451. 
amend after Judgment, as well as deore a 8 Co. 162. 
Writ of Error brought ; and the Rule of ſuch 3 
Amendment is to de certified by the Clerk 209. 
of ſuch inferior Court to the Superior; for a AH. cont. 
Record is removed by Writ of Error; and 
2 Mittitur Recordum is entered on the Roll; 
yet the Writ of Error is to ſend the Record 
in the State, and Condition in which it 

ought to be by the Law, and that is cor- 
Irected, as it ought, from all Miſpriſions of 
the Clerks; for by the Laws they are to 
corre the Miſ priſions of the Clerks before 
rafter Judgment; and ſuch corrected Re- 
ords they are obliged to ſend, that the Miſ- 
prifions of the Clerks may not be taken for 
their Errors; and if they do thus correct the 
Miſpriſion of their Clerks after the Writ of 
Error has been brought upon the Record, it 
proper to ſend up their Clerks, who are 
e Officers of the Court, and have the 
uſtody of the Records, or they may alledge 
Diminution, and ſend up the Record amend- 
d, as it ought to be, or it may be amended 
the ſuperior Court, if the other refuſeth; 
kcauſe ſuch Miſpriſions are not to alter the 
ulgment; and therefore the Court, that 
per-intends the Inferior Court, ought not 
correct the Miſprifions of the Clerks of 
e Court, in the Record ſent to 9 
M4 2 
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| Clerks carry the Rules of Amendment to a 


the Roll after Error brought; but when Di, 


cord in Statu quo, and the Certiorari findz 


amended above; but yet certified to the Cr. 


But dern is this ee hon: the 


Superior Court, and where Diminution is 
alledged, and a Certerari thereon iſſues; for 
where the Clerks bring up the Roll, it ap- 
pears to have been mended by the Date of 


minution is alledged, they bring up t the Re- 


it; and therefore when it is brought, they will 
intend it to be amended at the Time of the 
Judgment given, and that the Tranſcript firſt 
ſent up was a Diminution and Miſtake ; and 
therefore, if Dower be brought againſt an 
Infant, who appears and pleads by Guar- 
dian, and the Judgment is againſt him, 
quod fit in Miſericordia, this is Error, becauſe 
appearing by Guardian he ought not to have 
been amerced; for an Infant cannot be 


kinti 
ler efo 
Fin 
who 


t th 


amerced for his Indiſcretion, nor a Guar Ie Re 
dian, becauſe he is appointed by the Court Ment, 
ſo this.i is Error in the Judgment itſelf, which 7 ſuc 


is not amendable; and if certified by the pl; 
Clerks of the Comet to have been amended 


after Error brought, could not have been 


tiorari rightly amended, they will ſuppoſt 

it was amendable the fame Term Judgment 

was given; and during the Term, the Judg 

ment being in fieri, they can rectify not 

only the Miſprifions of Clerks, but. thei 

own Miſtakes. 1 
2 


of he Cotart. of Common Pleas. 169 
If on a Demurrer joined the Judgment is 2 Saund. 289. 
tered, uod vis Premiſe Sc. videtur - — v. Lon- 
2 quod pl itum pred' minus ſuffi © 
, &c, and omitting deo Confiderat ęſt, 
4 Ile the Plaintiff nl capiat per breve 
m, fit in M. iſericordia, and Defendant eat 
ne Die, this Omiſſion ſhall be amend- 
becauſe there is no Judgment returned 
1 the Record ſent in Anſwer to the Writ 
Error; and then the Writ of Error itſelf 
not anſwered, unleſs the Judgment be ſent 
th the Roll; for the Writ of Error is 
utc inde reddit? fit, unleſs the Judgment 
: tranſcribed upon the Roll in Error, the 
kintiff in Error muſt be Nonſuit; and 
erefore 1 it is for the Advantage of the Plain- 
Fin Error, as well as for the Defendant, 
whoſe Behalf the Judgment paſſed below, 
at this Judgment ſhould be entered upon 
e Record; becauſe, if there be no Judg- 
ent, the Plaintiff ; in Error cannot be hurt 
ſuch Nop-entry, nor has he whereof to 
plain ; and therefore for both their Ad- 
mtages the Judgment ought to be entered 
Record. 
In Debt on Thnd * Verdict for the 1 Vent. 132: 
kintiff, the Judgment was entered, quad _ 1 
peret the Sum in the Narr” pro miſ, & f 
yiag*, inſtead of pro deb'o fræd'; and this 
as ordered to be amended, becauſe pro mf. 
(ag is contradictory to the fred ſum”, 
which 
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tiate it. 


yet ſuch Paper-Books are no Minutes take 
from the Court of their interlocutory Juds 


fon on which the Court gave it be not { 


De Hiftory and Practice 
which was in debe, and the nn 
have heen good without them; ſo that i 


being Surpluſage, and repugnant to 
former Words in the Judgment, cannot 


An interlocutory 1 gment may as 
be amended as a * Judgment; bi 
there be contradictory Reaſons given for t 
Entry of fuch Judgments, and the Jul 
ments themſelves, it remains a Qvere, Wi 
ther it can be amended, becauſe it is ſaid 
the one Hand, that there being a Repugn 
cy in the material Part of the Judgme 
ſuch Act of the Court, being in elle an 
conſiſtency, it cannot be amended ; and 
Reaſon of the Judgment, being the Grou 
and Foundation on which the Judgment 
given, it is a material Part of the Judgmet 
and not mere Surpluſage, as in the oth 
Caſe ; and if the Paper-Book in ſuch int. 
locutory Judgments be right, it is ſaid, 
will not amend it, becauſe, though the 
per-Book will amend the Pleadings of 
Parties, ſince ſuch Paper Book is the I 
tions of the Parties given the Clerks to ent: 


ments, and therefore cannot amend ſuc 
Judgments ; but on the other Side it is fl 
that if t if the Judgment be right, and the Rei. 


yo 


of the Court of Common Plas. 171 


che Judgment itſelf being right, onght 
Wt to 1 reverſed for Want of Rectitude in 


udgments themſelves, and not for Want 

ſei produeinig a good of ſufficient Rea- 

for ſuch Judgment. 

ks in the Award of 4 Repleadet fot the Owen 19. 
or of the Defendant's Plea, if it is en- Waller'sCaſe, 
d, quia pPitum 97 Sufficien' i in Lege, in- | 

| ud of quia minus Suſſiciens et, the Court 

u this not amendable, though it was right 

the Paper-Book between the Parties ; but 

ham and Glanville contra, 

[f any Part of the Record be vitiated by Ro. Abr. 2 209. 
ure, the Court will reſtore it by Amend- * 196. 
ut, becauſe the Wickedneſs of any Per- 7 Rot —_ 
in corrupting the Records of the Court, 208. 

cht not to obſtruct the Juſtice of the 

ut, or prejudice any of the Parties; as in 

Mone firme the Leaſe was made 2 May 

r Verdict; for though it was made the 

th of May by a Raſure, and it appearing 

e Court that the Declaration was vitiated 

ſuch Raſure, they amended it both Con? 

me and Bayes Regs. 

I is's general Rule, That thou £6 th harr 

Anale Amendments i» Fob of Tudg- 

ts, yet Fu Writ of Error be brought, the 

fenden in Error ſpull pay all the Gifts of 

Writ of Error; becauſe e fl the Record 
bamended, the Plaintiff in Error had ſuf- 

ficient 
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Velv. 169. 


Gcient Reaſon to * hs Wit; * Hk c 
proceeded to reverſe - Judgment on. 
other Error, there the Defendant- ſhall I pre 


pay y Coſts for his Amendments, becauſe ies 
plain, that the Plaintiff did not depend Wn th 


; the Error the Defendant: has amended, WM {ch 


on others to reverſe, Gas 4 nes Ilfch 


| | : : 3 per 
— 55 
C 
tute 

= Proc. r +: 


cer 
E are now. come to the And If th 

the Venue, and the Proceſs wu Ve, 

is in order to have the Judices facti, or ¶ Vus, 
per Parties to try the Cauſe ; and heteſſe Ver 
that be rightly awarded, the Intent of N be 
Statute is to make the Proceſs. .ther ding 
amendable. Fe 
If there be a Blank leſt for the Count tho 
the Sheriff, whereof the Writ ſhould be diſt 
warded, yet it will be amended; becaul i 
cannot be awarded to the Sheriff of any ou, 
County; and therefore it is the OmiſfionſWritr 
the Officer in entering the Award of 
Court; but if there were a local Plea ! 


another County, ſo that there are two Cufpend 
ties mentioned i in the. Pleadings, there 1 
B by 


of the Curt ef POR 


nk cannot be amended, becauſe there i is 

rinally no Award of the Court to whom 

; Proceſs ſhall go; but Where the Plea 

es the Matter, there the Venue id be 

m the laſt Place, becauſe the Declar jon Cro. El. 26, 
{ach Plea ſtandls confeſſed. nes... 

the Court award the Proceſs to an im- 
pper Officer, yet this is aided after Ver- 
- for that only makes an Inſufficiency i in 
Return of the Jury ; and inſufficient Re- 
nsare aided; for it was the Deſign of the 
tute, that if the Cauſe was tried by-a right 
ry, that it ſhould not be material War 
fer got them together. © 8 

f the Sheriff returns but twent <three's on 1 Cro. 278. 
Venire, and twenty- four on the Habeas Fines and 
jus, and the twenty-fourth. omitted on — by 
Ve enireappears and is ſworn, the Verdict bad not been 
be void ; becauſe he is not returned ac- f * e 
ding to the Award of the Court in Purſu- . oy 
ce of the Venire; and therefore has no guided by the 
uthority to try the Cauſe, for the Award St. ibid. 
diſtrain one not ſummoned i is void, and 

is not returned of the Tales de circumſtan- 

"us, ſo that he is not a proper Juror by the 

tit nor Statute, - 

It the Number of the Qualifications of 

Jury be omitted, it ſeems it may be 

pended by the particular Number of the 
ulifications in each Roll, which is direct- 

by the Law in all Caſes. 


21 Jac. 1. 3. 
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But if the : Pace be nll winde But 


this. 18 not hel ure 

they have not | iges 
1675 they have *. 
the Fact ariſes; but 17 it be __ miſawards 


in Part, this is helped by the-expreſs Word 
of 21 Faces 13. becauſe it is ſuppoſed, thy 
the Perſons, that were near an ny Part of t 


ö Place, might know the Fact in Iſſue betwe 
the Parties; but in the Statute for Amend But 


BW ment of the Law the Award is at large, 41 
| Penire facias hie, becauſe if he takes anyc 
| of the County i it. is ſufficient, for it was foun 
. that the Perſons in the Neighbourhood wen 


i | generally more par tial than Strangers. 5 1 
0 Moor 40%, The Award of the Venire muſt be to Co 
405 Day i in the ſame Term, or the next Term fer 

pa but it muſt be in Term, otherwiſe it is erro on 

in 


neus; becauſe this is not ſuch a Diſconti 

= i  * Nuance as is aided by the Verdict, finceit i 

an Error in the Court in awarding the Pro: 

_ ceſs, which makes it utterly uncertain when 

=. or where the Parties ſhould appear to receive 

| Judgment; and it is an Act of the Court 

which is erroneous, and not a Mis-entry « 

the Clerk, which the Statutes do not intend 

to aid. 

If a Venire be of the 9 Action * be» 

_ tween the ſame n all other Faults wil 
be amended. | 1 

Ut 


— 


— 5 
x cd — A —5rf 22 —— — 
# 


of the Court f Commun Pleas. I75 


Ir theſe are incurable, becauſe by ſuch 
Jure they are not, as it appears, the proper 
ges of the Cauſes between theſe Parties; Godb. 194. 
they do not come from that Place, 

* not Judicet facti by the Law; if 
y do not come in the ſame Action be- 
4 the ſame Parties, they are not Judges 
that Cauſe ; but if the Diſfringas be right. 
1s conſtrued. by a Venire omitted. 
But if the Nuiber of Qualifications be i Ro. Abr. 

mitted in the. Venire, yet it is ſufficient, . 
Nauſe that is \gicertanes by the Law apd DO 
il ended by! the Roll. 
Thus in Ejectment * the Youre WAS 1 Cro. 275, 
bit trauſgr omitting Ejeckione firme, 278- 
W Court held the Venire to be ill, becauſe 3 
| were not in the ſame Action; for an Al. Cont. 
ion of Treſpaſs, and an Action of Treſ- 
in Ejectment are different, and there 
ight be an Action of Treſpaſs between the 
ne Parties; but if the Diſtringas had been 
pit; they would have judged. this Fenire 
have been Null, and the Want of a VJ. wre 
ded by the Statute, _ 
$ if on an Action of e Iſſue i is Cro. Car. 426. 
ned between the Plaintiff and two De- Jones 367. 
idants, and the one dies, and the Venirs ,, —_ * 
warded between the Plaintiff and both © 
lendants after ſuch Defendant's Death, 
d Verdict is taken for the Plaintiff, and 
Death ſuggeſted on the Roll, and Judg- 
ment 


156 


Cro. Car. 
275, 278. 


Cro. Car. 


275, 278. 
1 Ro. 202. 


3 Mod. 71. 


only a judicial Proceſs, and n 


fringas i 1s Debt, this ſhall be 1 


ceſs ought to be accordingly, and there! 


11 i 7 and. pra 


ment againſt the Survivor, the Vmire b. Yor 


Award on the Roll; and it plainly ap 
to be in the ſame Cane, and that. er 
was laid by proper Judges; and Judgne 
being againſt the Defendant, who is chan 
wer the whole Action, it is good. 
But if the Jurata mentions the ite 
* pita T1 ranſgr”, where the” Action 
Debt, and the Award of the Vemie and] 


the Jurata is an Award of the Di ir 
Purſuance of the Award of the enire, 
the Venire being right, the Secondary] 


ſufficient Authority by the Writ of Dif 
gas, for the "Jay of Aſffze to wa 
Cauſe, 1 78 
So if che Sheriff returns Nene 
inter pat præd de pl ito tranſgr”, where 
Vemre is de pl'ito debi, this ſhall be ame 
ed; for in dorſo brevis he ſays, Executi 
37˙1ů patet, Sc. which could not, if it! 
not the ſame Action. 

So if the Diſtringas be without the | 


1 Danv. 340. of Niſi prius, or mentions a wrong Dae re 


Cro. Jac. 64. 
Yelv. 64. 
Cro. El. 438, 
781. 


the Jurat Roll be right, the Dr iu 
de amended by the Furat Roll. 

So if the Return of the Venire ben 
taken, this may be amended by the R 
and if the 7; e of the Venire be out of Ie 


# the Court of Common Pleas, 1 77 


ind before Plea pleaded, it is no Error; for Moor 699; 
the Teſte of the Judicial Writs being only 623. 
Matter of Form, if miſtaken, yet ſhall not J, Car. 90. 


tate, ince they have the proper Judges of dt 
the Fact by ſuch Proceſs, Cro. El. 202. 


The Nomina Furator' in the V. enire are 355. 
the proper Parties to try the Action; and if 
there be a Miſtake in the Chriſtian Name i it 
g incurable; for the Statute does not extend 
o it, but it extends to cure Surnames or 
Additions, for there can be but one Name 
if Baptiſm; but there may be various Sur- 

mes and Additions; and therefore if it can 
1 proved what Perſon the Sheriff meant by 
His Surname or Addition, it may be amend- 
ed and ſet right. 

If the DiAringas be omitted or wrong in 3 Bull. 189. 
any of the above Particulars, it may be 
mended by the Venire; for it is a ſecondary 
Proceſs to Jus in the Jury ; and if the 
Names of the Jury, either Chriſtian or Sur- 
dame, be wrong in the Body of the Di- 1 Ro. Abr. 
71ingas in the Panel returned; or in the Pa- 3 8 
tel of the Jury ſworn; yet if it can be proved 1 Brownl. 
be the ſame Man that was intended to 174. 
de returned in the Venire, having there his 
ght Chriſtian N ame, he is the proper u- 
ex facti, and it may be amended by the 

dlatute, 

If there be ſuch a Fault in the Venire as 
nakes it a perfect Nullity, ſo that it has no 

N Rela- 


1 
— 
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Relation to the Cauſe, yet if there be a goon. 
Godb. 194. Diſtringas, that being one of the Jury Pro un 
ceſs, the Omiſſion of the former is cured 
for the Omiſſion of any Judicial Writ is aide 
by the Statute ; and a Venire, that is a Nul 
lity, and has noRelation to the Cauſe, is as 
Cro. El. 259. there had not been any; and ſo of a Diftrin 
gas where there is a proper Venire. 


Cro. El. 581, If on a Suggeſtion on the Roll, Proceſ 

574 590: be awarded to the Coroners, and then th th 
Sheriff either returns the Panel or Tales, it ilk a 1 
erroneous, becauſe not collected by the pro erſo 
per Officers; and therefore they are not ti rn, 
proper Fudices fa&i of that Cauſe ; and i Pl 
appears on the Record, that the Return Tb 
otherwiſe than the Court hath directed. the 

Crs. El. 369. But if the Sheriff after he is dische the 


I returns the Panel to the Venire, this is Men: 
principal Cauſe of Challenge, for the Sheri 
having returned the Nomina Furator”, to tl. 
Court above, on the Venire on which the 
have awarded a Diſtringas, with a Ni pri 
of that Return, to be controverted before th 
Judge of Niſi prius, is bound down by a Re 
cord of a ſuperior Court, on whoſe Recon 
it appears that he is Sheriff; but the Jude 
of Aſſize tries the Challenges, becauſe WM not 
himſelf ſwears the Jury; and though h 
cannot determine who is the legal Office hut i 
becauſe he is bound down, as we have altea was 


dy faid, yet he may well try the _— 
act 


Fact, if ſuch legal Officer be competent td 
Wommon the Jury, ſince it is much better, 
ve have ſaid, that ſuch Matter ſhould be 
ed at M/ prius, than the Witneſſes brought 
p to Weſtminſter to determine ſuch Fact 
ere; and though the Legality of the Of- 
Wicer be no principal Cauſe of Challenge, 

ecauſe it is ſettled above, yet if ſuch Panels 
WW: favourably returned, you may challenge 

the Favour and Illegality of the Officer, 
W 2 ſtrong Evidence of partial Array, fincea 
erſon, that had nothing to do with the Re- 
In, has intermeddled therewith, v/2. named Raft. 116. b. 
Ly Plaintiff or Defendant. 
The lateſt Reſolution is, that the 13 Salk. 268. 


the Day of the Return ; for if the Court — 
en admits them to be their Officers, and 
e Parties do not except againſt them, they 
concluded, fince the proper Judices facts 
admitted by them to be returned. _ 
But if the Sheriff that returns his Venire Cro. Car. 427. 
diſcharged before the Teſte of the Venire, _ v. 
s Error, and (ſhall be tried by the Record Ahr. 0 
the Diſcharge ; becauſe if the legal Offi- ib. 575. 
does not return, the proper Judices facti 
_8 try the Cauſe, and fo the Verdict 
But if they. aſſign for Error, that though Bro. ret de 
was Sheriff at the Tee, yet he was diſ- * Fe 
rzed before the Return, this muſt be al- 

N 2 ledged 
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the miniſterial Officer are to be challenged London and 
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Relation to the Cauſe, yet if there be a go 

| | |  Godb. 194. Diſtringas, that being one of the Jury Pro un 

ceſs, the Omiſſion of the former is cured ; 

for the Omiſſion of any Judicial Writ is aide ie. 

by the Statute ; and a Venire, that is a Nul 

lity, and has no Relation to the Cauſe, is as! 

Cro. El. 259. there had not been any; and ſo of a Diftrin 

gas where there is a proper Venire. 

|  Cro.Bl.58i, If on a Suggeſtion on the Roll, Proce 

574 586. he awarded to the Coroners, and then th 

Sheriff either returns the Panel or Tales, iti 

erroneous, becauſe not collected by the pro 

per Officers ; and therefore they are not th 

proper Judices facti of that Cauſe ; and 

appears on the Record, that the Return 

otherwiſe than the Court hath directed. 

Cro. El. 369. But if the Sheriff after he is diſcharge 

. returns the Panel to the Venire, this 1s n 

Principal Cauſe of Challenge, for the Sher 

having returned the Nomina Furator”, tot 

Court above, on the Venire on which the 

have awarded a Diſtringas, with a Ni, pri 

| of that Return, to be controverted before 

= - Judge of Niſi prius, is bound down by a Rt 

cord of a ſuperior Court, on whoſe Recon 

it appears that he is Sheriff; but the Jud! 
of Aſſize tries the Challenges, becauſe 

himſelf ſwears the Jury; and though 

cannot determine who is the legal Office 

becauſe he is bound down, as we have alle 


dy ſaid, yet he may well try the Matter 
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Fat, if ſuch legal Officer. be competent to 

ummon the Jury, - ſince it is much better, 

s we have ſaid, that ſuch Matter ſhould be 

ried at Ni prius, than the Witneſſes brought 

p to Weſtminſter to determine ſuch Fa act 

ere; and though the Legality of the Of- 

cer be no principal Cauſe of Challenge, 

cauſe it is ſettled above, yet if ſuch Panels 

: favourably returned, you may challenge 

the Favour and Illegality of the Officer, 

a ſtrong Evidence of partial Array, fincea 

rſon, that had nothing to.do with the Re- 

rn, has intermeddled therewith, VIZ, named Raſt. 116. b 

Plaintiff or Defendant. 

The lateſt Reſolution is, that the Rm Salk. 268. 

the miniſterial Officer are to be challenged London and 

the Day of the Return; for if the Court ET 

n admits them to be their Officers, and 

Parties do not except againſt them, they 

concluded, ſince the proper Yudices Facti 

admitted by them to be returned. 

But if the Sheriff that returns his Venire Cro. Car. 427. 

diſcharged before the Te/te of the Venire, _ v. 

Error, and (hall be tried by the Record , pom — 

he Diſcharge ; becauſe if the legal Ofti- id. ai, 


does not return, the proper Judices facti 
not try the Cauſe, and ſo the Verdict 


| 
but if they. aſſign for Error, that though b Bro. ret de 
jas Sheriff at the Teſte, yet he was diſ- 2 oY 
ged before the Return, this muſt be al- 

N 2 bee 
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ledged in the Pleadings, and the Diſcharg 
muſt be tried by the Record of the Chance 
ry, certified into the Court where the WI 
of Error was returnable; and whether h 
returned it after his Diſcharge is a Matter] 
Pais, and muſt be tried by Pais, whethe 
theſe Matters may be removed in Arreſt « 
Judgment at the Day m Bank, becauſe th 
had a Day in Court, at the awarding of th 
Di/tringas, and that ſeemed to be the pr 
per Time to ſhew the Illegality of the n 
turning Officer; but on the contrary, 
the Parties ſhew any Thing before Jud 
ment, that would make the Judgment em 
neous when given, it ſhould ſeem a prox 
Matter to ſtay the Court from giving Jud 
ment, 

In London and M:ddleſex both Sheri 
make but one in both Counties ; and the 
fore it ſeems to be a good Cauſe of Ch 
lenge, if the Writ appears to be returned! 
one Sheriff only; and if one of them 
the Office is at an End till another is choſe 
the firſt Beginning of this Cuſtom ſeems 
be upon the Foundation of the Charter 
King John, who granted the Sheriffwick 
London and Middleſex to the Mayor and 
tizens of London at the Farm of 300 J. 
Ann. ſo that being a Grant in Fee oft 
Sheriffwick to them as a Corporation, 
had a Right to name one or more Office 


of the Court of Common Pleas. 

n order to execute the fame; and they 
thought it proper to name two Officers in- 
ifferently to execute both Offices, and both 
f them execute as one Sheriff, though the 
ritin Mzddleſex is directed to them as one 
ic Com Middx. Præcipimus tibi; in that 
Wt London Vice-Comitibus London Præcipim 

,; and the Reaſon of this Difference 
ems to be, that before this Grant of the 
Feriffwick to the Corporation, the Corpo- 
ation nominated to the Crown, and the 
own appointed the Sheriffs for London, 

Wind the London Sheriffs were reſponſible to 
Whe King for the London Profits of the She- 
wick ; and this was the Reafon why two 
vere appointed, that both might be reſpon- 

ible; and this Nomination was, that the 
tizens might exhibit to the King reſpon- 
ble Perſons ; and that ſeems to be the Rea- 
Won, that in many of the Corporations, that 
ire Cities and Counties, there are two She- 
Wits; but when by the Charter of King 
"bn, the Sheriffwick of London and Mid- 


42 was granted to the Citizens as a per- 


heriffs, which before were nominated for 
ondon only, and the Election of the two 
vas for both Sheriffwicks, but the Direc- 
tions of the King's Writs were as before, 
iz. in London to the two Sheriffs, and in 
WW daleſex as if there was only one. 3 Co. 72. 

| FT 1 Show. 


7 


Wetual Fee-Farm, then they entered their 
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1 Show. 289, 162, 163. 2 Show. 262, 286, D 
Lev. 284. Priv. of London, fo. 5, 6, 7, A 
278; 273. * ge! ary * 


cla 


G 
Of Imparlance. 


I N the Common Pleas, they antiently pro 
ceeded by original Writs, which were 
Warrants out of Chancery for them to pro 
ceed ; theſe always gave the Defendant No 
tice of the Cauſe of Action; and as he had 
a View of the Writ before he appeared, if 
he had any dilatory Plea, he was to put i pec 
in immedaately ; but when he pleaded inflfthe « 
Chief, and came in towards the End of the 
Term, they gave him Time to make hie 
Defent ce, which was called Inparlance. 
But in the King” s Bench, when the De 
fendant comes in by Latitat, he does no 
know till after his Vnparlance what the 
Plaintiff declares for; and as he had no Sigh} 7 
of the Bill before-hand, he had Time al F. 
lowed him to plead any Plea in Abatement Impa 
which is called ſpecial Imfarlonce. 1 
When the Common Pleas proceeded onWdictic 
Clauſum fregit, which they did when Im Nen h 
parlances became common, or PlaintifiWoyns 


Poor, as the Detendant was ner the ſame 
Diſad 


— — „K ĩðZ25 
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Diſadvantages as when he was arreſted on 11 Mod. 575. 
: Latitat, he had the ſame Privilege to 
have Time to make his Objection to the De- 
claration. 4 | 
Hence Imparlance is, 
Firſt, General. | 
Secondly, Special. 
The Words of the Imparlance General 
we, Petit Licentiam interloquendi. And the 
Words of the Special Imparlance are, Salvis 
ſhi omnibus & omnimodts Advantagiis tam ad 
Breve quam ad Narrationem ; and ſometimes 
thus, Saluis ſibi omnibus Advantagiis tam ad 
ur ſcictionem Curiæ, quam ad Breve & Nar- 
rationem, as the Caſe is; and the Defendant 
has a General Imtarlance of courſe, but the 
ſpecial Imparlance muſt be obtained from 
the Court. | 
Three Things are to be conkidered 3 in In. 


arlance. 
| Firſt, What muſt be done PER Br 
ance, 
Secondly. What muſt be done after Ge- 
ral Imparlance. 
Ti pirdly, What after Special Imparlance.. 
Firſt, What Things muſt be done before Lut. 83. 
Imparlance ; theſe are threefold. 
Hr, If a Defendant pleads to the JuriC- Hard. 365. 
lition of the Court, he muſt do it nftanter” Lut. 46. 
an his Appearance; for if he imparls, he 7. 5 2 


owns the Juriſdiction of the Court, by. crav- Dy. 20. in 


Margine. 
N 4 | ing mar qa. 
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ing Leave of the Court for Time to plead 


— 
— ͥ —— 


0 in, and the Court ſhall never be ouſted of iu era 
bl Jur uriſdiction after Inparlance, becauſe the ber 
| ord might reverſe his Judgment by Wii ou 


of Diſceit, and it goes in Bar of the Action 
itſelf, ( v1. ) i in that Court. ont 
Secondly, If the Defendant in a Plea ada 
Land would have Oyer of the Deed, he muſt f tt 
demand it before Imparlance ; for by Im- 
parling he undertakes to defend the Landi 
mentioned in the Plaintiffs Count, and itt 
\ would be abſurd in him to defend what re, 
1 does not know. 
Puy. 300. 38. Thirdly, Wherever a Defendant pleads lloy 
Hob. 62. ſemper parat, as in Dower, and Tender offifftcir 
| Money, &c. it muſt be done before Inpar. 
lance; for by craving Time he owns he i 
not ready, and therefore falſifies his Plea. | 
] . Secondly, What may be done after a G- 
N | neral Imparlance two Things only, (ux. 
| Firſt, Pleas in Suſpenſion. 
f Secondly, Pleas in Bar. 
| Lut. 117. Unleſs the Writ abate after Tmparlance, a 


r —_—_—— 


„2 — — - 2 
** 9 
a S "4 = 
RIFLE - 
— 
— 


— 
— 


x» ” — —— DI 
TTT 
— E 2 . coating 


oct. pit. jf a Man be excommunicated after the Term 
x 44 in which Imparlance was allowed, ſuch EMI. 
h communication may be pleaded after Inpar- Fi 
s lance. 95 
'F Thirdly, What may be pleaded after Spe e! 
[+ cial Imparlance. D 


All Pleas in Abatement, (unleſs to the d Ca 
Juriſdiftion and Privilege) after Special Im. Ius. 
parlance; 


if the Court of Common Pleas. 


wrlance ; Privilege can be only pleaded af. 
er a General Imparlance, becauſe it is nei- 
er an Objection to Wis Writ, Bill, or 
_— NY 

1 Sid. 29. 2 Re. Rep. 244. ſeems to be 
ontrary, and that Privilege cannot be plead- 
| after Imparlance ; it is not ſaid in either 
the Caſes, that it was a Special or General 
Imarlance, and the lateſt Reſolution, (viz.) 
ardreſs and Lutwich are expreſs in Point, 
it it may be pleaded after a Special Inparl. 
mce, for A does not ot them of their Juriſ- 
tion, but is a Privilege, which each Court 


Willows the Officers of another, to be ſhed i in 
Wicir own Court. 
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CHAP XVIL 
Of Pleas. 


E are now come to Pleas ; and here | 

10 are two Things to be treated 3 5 
WS. 

Firſt, Defences in General. 
Secondly, The ſeveral Sorts of Pleas, and 
de Time of Pleading. 
Defence cometh from the Word Defends, 
called from the Manner of Pleading, 
iz.) Ver” & Defend, and is twofold. 


Firſt, 
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Firſt, Half Defence, which is Ven' & D. F 
fend Vim & Injur' quando, &c. the Ven i ten 
the Record of the Defendant's coming inta i ſn 
Court, and is neceſſary to make him a Party, 
but the Defend” Vim & Injur', Ge. well F 
not uſed in Clauſum Fregits and 922 2% 
appears by the Old Entries, fo. 5. 13, zo Phi 
So that the Want of them is not fatal tho To 

 ſhewn for ſpecial Cauſe. 

Secondly, The ſeveral Sorts of Pleas and 
theſe are threefold, vs. 

Firſt, Abatement. 
Secondly, Suſpenſion. , F 
Thirdly, Bar. Cour 

Firſt, Abatement; Pleas in 3 are Merve 

when the Defendant ſhews Cauſe to the 7 
Court why he ſhould not be impleaded; Imp 
or if impleaded, not in Manner and Formſſiſt: 
he now is. As theſe Pleas enter not into the E 
Merit of the Cauſe, but are dilatory, theft; 
Law has laid the following Reſtrictions on heca 
them. men 

Firſt, By the Statute for the Amendment of t. 
of the any no dilatory Plea is to be ebe 
ceived, unleſs on Oath, and probable Cauſe »: 
ſhewn to the Court. prop 

Secondly, No Plea in Abatement ſhall bein 
received after a Reſpondeas Ouſter, for then Wi 
would they be pleaded in Inſinitum. on 

Thirdly, That they fhall be pleaded before E 

cer 


eneral Imparlance. 
: n | Fourth, 
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Fuurthly, That when Iflue is joined on 


them, if 1t be found againſt the Defendant, 


i ſhall be peremptory. 
Pleas in Abatement are threefold. 
Firſt, To the Juriſdiction of the Court. 
Secondly, To the Perſon, Firſt, Of the 


Phintiff ; and Secondly, Detendant. Thirdly, 


To the Writ, and therein. 
Firſt, To the Form. 
Secondly, To the Action. 


Furiſd, 1Erion of Courts. 


Firſt, Of Pleas to the Juriſdictiom of the 
Court, and here three Things are to be ob- 
krved. 
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Firſt, They muſt be pleaded before any 2 H. 6. zo. 


Imparlance ; for by craving Leave to impar], 
ne Defendant ſubmits to the Juriſdiction. 
Except where antient Demeſne is plead- 
el; for this may be done after Imparlance 
kecauſe the Lord might reverſe the Judg- 


ment by Writ of Diſceit, and it goes in Bar 


of the Action itſelf, (ig.) in that Court, 


becauſe it is coram non Juice. 


Secondly, The Defendant muſt plead it 2 


propria Perſona, for he cannot plead by At- 
brney without Leave of the Court firſt had, 
which Leave acknowledges their Juriſdic- 
ton; for the Attorney is an Officer of the 
Court ; and if they put in a Plea by an Of- 
cer of the Court, that Plea muſt be ſuppoſed 


o be put in by Lowe of the Court. 
Third! 8 


2 7 
2 Hard. 365. 
1 Lut. 46. 

Dy. 210. in 
Margine. 

2 Styles 30. 
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" Thirdly, The Defendant muſt make 
half Defen nce; for if he makes the full De 
fence, quand), Sc. he ſubmits to the Jur 
diction, Sc. being quando & 1b Cur cmþ 
deraverit. 

Under this Head of Pleas to the Juri 
diction, it will be neceſſary to make a Dj 
ſion of the Courts, which, as far as our Pu 
poſe requires, may, be divided into, 
HN, The Courts of Weſtminſter. 

Secondly, The Reſt of the Tempo 
Courts in England. 

Firſt, The Courts of Meſiminſter are 

ſuperior Courts in the Kingdom, and ha 


a Superintendency over all the other Coy 


by Prohibition ; if they exceed their Jun 
Nec or Writs of Error, and falſe Jud 


ment; if their Proceedings are erroneo 


fo that theſe Courts have Conuzance of 
tranſitory Actions, except between the Sch 
lars of Oxford and Cambridge, and en 
Thing ſuppoſed to be done within tt 
Juriſdiction ; unleſs the contrary efpect 
appears. On the other Hand, nothing 

be intended within the Juriſdiction of an 

ferior Court, but what is expreſly alledge 
ſo that where an Action is brought on 
Promiſe in a Court below, not only theP 
miſe, but the Conſideration of the Prom 
muſt be alledged to ariſe within an Infer 
Juriſdiction; becauſe ſuch Inferior Co 
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e bounded in their original Creation, to 
uſes ariſing within the Limits of ſuch new 
rected Juriſdiction ; and therefore, if a 
hebtor, that has contracted a Debt out of 
ch limited Juriſdiction, comes within it, 
et they cannot ſue there for ſuch Debt; 

cauſe the Cauſe of Action did not ariſe 
thin ſuch Juriſdiction ; and therefore it is 
of within the Limits of their Commiſſion 
try and determine; for which Reaſon the 
onfideration of the Promiſe, which is the 
auſe of Action, muſt be alledged to be 
thin the Juriſdiction of the Court; and 
ot only ſo, but it muſt be proved upon the 
ral ; od if the Plaintiff prove a Conſide- 
tion out of the Juriſdiction, that cannot be 
ven in Evidence; and if it be, the De- 
ndant's Counſel may propoſe a Bill of Ex- 
ee, the Bill will appear to be errone- 
and therefore the firſt Book of Saun- 
brs 74. in the Caſe of Deacock and Beſt, 
akes a true Diſtinction between Counties 
alatine, and other Inferior Courts ; for the 
ounty Palatine is a General Court, for all 
xe Subjects of that Palatinate, and not 
nerely for the Cauſes ariſing within the Pa- 
tine; for if a Debtor goes from the Fo- 
eign into Palatine, his Objections go along 
th him, as much as if he went from one 
ingdom to another; and if it were other- 
ie a Palatinate Juriſdiction would be a 
Shelter 


U 
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| though the Cauſe of Action be out of 


are all the King's Courts, though anothe 
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Shekwerand Aſylum to Debtors ; for no Pr 


ceſs but the Fan prerogative Proceſs ry 
there; and therefore it is truly determine 


Palatinate ; yet if the Party be a Subject 
that Palatine, as he is by coming into 
Dominion; that the Action there may | 
brought againſt him. 

Secondly, Of Temporal Courts in Eu 
land, theſe may be divided into Three 
¶(vix. 

Firſt, Courts * 
Secondly, Inferior Courts. hol 
Thirdly, Courts not of Record. 

Firſt, Courts Palatinate, which are three 
Firſt, Cheſter ; Secondly, Durham, erecte 
by William the Conqueror ; and Third 
Lancaſter, erected by Act of Parliament 
Edward the Third's Time: theſe were Sy 
perior Courts within their Juriſdiction, ina 
ample a Manner as a Court of We/tmnſter 
and the King's ordinary Writs do not rut 
there. 

Secondly, Inferior Courts of Record; the 


may have the Profits, and they fit eithe 
mediate or immediate from the King; ant 
they are either erected by Letters Patent 
from the King, or by Preſcription ; and tit 
Proceedings are preſerved on Rolls, whic 


are of ſo high a Nature, that they are to b. 
tric 
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ed by themſelves ; only ſome of theſe 
ve Franchiſe to hold Pleas within ſuch a 


Wm currit. 
Thirdly, Courts not of NE faoh as 


e Court Baron, Hundred Court, and Coun- 


Court. 


ompaſs, through theſe Breve Domini Regis 


There are no Pleas to the Iuriſdi an of Co. 4. 
e Courts at Weſiminſter in tranſitory Ac- Inſt. 213. 


"ns, unleſs the Plaintiff by his Declaration 
ws the Cauſe of Action accrues within 


e County Palatine, or if it be between the 


holars of Oxford and Cambridge. 


Nor in local Actions, unleſs within thoſe. 


riſdictions, where Breve Domini Regis non 
it. | 


tents or Preſcription, hath a Privilege of 
ding Pleas within their Juriſdiction, if the 


urts at Weſtminſter intrench on their Privi- 


es they muſt demand Conuzance ; that is, 


rethat the Cauſe may be determined before 
m; for the Defendant cannot plead it to 
> Juriſdiftion ; and the Reaſon is, becauſe 
Octendant is arreſted by the King's Writ ; 
t within a Franchiſe, where the King's 
it doth not run, he is not legally con- 
d, and therefore may plead it to the Ju- 
tion ; but the Creating a new Franchiſe 
s not hinder the Writ from having the 
e juriſdiction over the Cauſe, but orants 

Juriſ- 


1 Sid. 103. 


For where a Franchiſe, either by Letters 4 Inſt. 224. 
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. loſt. 140. 


jutiſdiction to the Lord of the Liberty; and 
whenever the King's Courts intrench on hit 


ſcription, have of demanding Conuzances 0 


conſider, 
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Juriſdiction, he may make his Claim, and 
demand that the Cauſe be determined before 
him. 
So that the Pleas to the Juriſdictions 9 
the Courts at Weſtminſter are, 
Antient Demeſne. Herne's Plead. 3 51, 
Held of the King's Manor. Hanſ. 103.2 
Counties Palatine. Raft: 419. Herne 
Cinque Ports. 
Me are now come to the Privileges tha 
Franchiſes by Letters Patents, or by Pre 


the Courts at Weſtminſter ; and here we wi 


Firſt, What Courts can demand Com 
Zance. 

Secondly, Of what and where they ſh: 
be denied, though the Cauſe accrued withi 
their Juriſdiction. £ | 

Thirdly, I The Manner and e of de 
manding it. 

Frirnſt, What Court can demand Con 
zance. 

No Court can demand Conuzance, unle 
it be of Record, becauſe all Courts of Re 
cord are the King's, though another ma 
have the Profits of them. Co. Lit. 117. 
So that although the Cauſe goes out of 
King's Courts at Weſtminſter, yet it goes t 

anothe 


2 


„EF 


Juitice, it ſhall not have Conuzance, 


of the Court of Commun Pleas, 


another of the King's Courts, to which he 
has granted the Privilege of determining the 
Cauſes ariſing within a limited Juriſdiction; 
but it is below the Dignity of the King's 
Courts to part with any Cauſe to another's 
Court, ſuch as the County Court, &c. 

Wherever the Defendant can plead to 
the Juriſdiction of the Courts at Veſminſter, 
there the Franchiſe may demand Conu- 
zance, but not vice verſa. 

Secondly, Of what they can demand Co- 
nuzance, and whether it ſhall be denied, 
though the Cauſe accrued within the Juriſ- 
action. = : 

They have Conuzance of local Actions ; 1 Sid. 163. 
for as to tranſitory Actions, the Plaintiff may 
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ſuppoſe them to ariſe in what County he 


pleaſes; but if they are laid in the County 
Palatine, they being a ſuperior Court ſhall 
have Conuzance; as if it be between the 
Scholars of Oxford and Cambridge in a tran- 


fitory Action, the Univerſity ſhall have Co- 


nuzunce, becauſe by their Charter confirmed 
by Act of Parliament they ſhall have Jurit- 
dition over the Perſons of their Scholars. 

Firſt, Where the Franchiſe cannot give a F.iture 
Remedy, and there would be a Failure of of Juſtice. 
al- 
though the Action accrued within their Ju- 
tiſdiction. 
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4 E. 3. 29. As 1 I Qrare Impedit, becauſe they Cannot 


89. ſend a Writ to the Biſhop; nor in Reple. , 
2 + vin, becauſe, if the Plaintiff be nonſuited, f 
38 Ed. 3. 31. ſecond Deliverance ſhall be granted, which p 
the Franchiſe cannot do. 20 

"= Nor in Waſte, becauſe by the Statute th Ha. 
Writ muſt iſſue out of the Chancery at We 

winſter, and theſe Writs are returnable intofÞ 4 

the King's Courts there; and not into amc. 


| Inferior Court. 
5 Aſſ. 9. Nor in Admeaſurement of Paſture, be. 
cauſe the Franchiſe cannot grant a Writ d me 
ſecunda Superoneratione. 
So if a Fine be removed out of the Fran 
chiſe by Writ of Error in B. R. and a Scin 
fac iſſues out to have Execution, they ſh: 
not have Conuzance, becauſe the King neve 


parts with the Records of his Court, andiſh« 
without it they can do no Right to the Party f t 
: If a Scholar of Oxford or Cambridge bar 
ſued in Chancery for a Special Performance aii x 
a Contract to leaſe Lands in Mzddleſex, ther 
Univerſity ſhall not have Conuzance, be di 
cauſe they cannot ſequeſter the Lands, 7 


22 Aft. 83. If a Treſpaſs be brought within a Fran 
*  chiſe againſt a Foreigner who has nothing 
within the Franchiſe, Conuzance ſhall noſ ett. 
be granted; for they cannot oblige a Strang 
to anfwer who hath nothing within the 

F ranchiſe. 
And 
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| Secondly, And as they ſhall not have Conu- Privilege of 


zance where there is a Failure of Juſtice, ſo — 
Lev. 149. 


lll hall they not likewiſe where the Plaintiff is a J it. rep. 304. 


H privileged Perſon in any of the ſuperior Courts 

at Weſtminſter ; for it would be inconvenient 
and below the Dignity of theſe Courts, that 
the Officers ſhould be compelled to quit their Cone. Bendl. 
Attendance, to obtain Juſtice in an inferior 233. 
Court. . | 


in the King's Bench, or the Plaintiff's com- 
mencing a Suit in the Excheguer on a Que 
ms as Debtor to the King, are not ſuch 
Privileges as will ouſt an inferior Juriſdic- Han. 509. 
ion; for they are now grown the common | 
ay of iſſuing in thoſe Courts. 
Nor can they have Conuzance of ſuch 14 H. 4. 20, 
Actions which were not in E/ſe at the Time 
ff their Charter, but created ſince by Act of 


Parliament. 


'erfon by another Name, as Debt againſt an 22 E. 4. 22. 
\dminiſtrator, they ſhall have Conuzance. 
Thirdly, The Manner and Tume of de- 
nanding it. | 
As to the Manner of demanding it by Dale 12. 
octter of Attorney, the Letter of Attorney Sid. 133- 
buſt be in Latin, and preſent in Court; and 
che Conuzance be demanded by Virtue of 
Charter Time out of Mind, or by Pre- 
tion, there an Allowance muſt be plead- 
O 2 ed 


) 


0 


But the Defendant being in Cu/tod' Mar” Bro. Con. 30. 


But if an Action of Law is given againſt a 14 H. 4. 20. 


23 305 , 
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ed before Juſtices in Eyre. Co. g. Abbot 0 
Strat's Caſe. 

1 Sid. 103. As to the Time, it muſt be demandel 
before an Imparlance, and the ſame Term 
the Writ is returnable after the Defendan 
appears, becauſe until he appears there is nt 
Cauſe in Court; otherwiſe there would be: 

6H. 7. 9, 10. Delay of Juſtice; for if Conuzance aft 
Imparlance when the Defendant has a Dy 
already allowed him, he would have tw 
Days, ſince when the Conuzance is allowed 
the Franchiſe prefixes a Day to both Parti 
to appear before them; and it is the Lord: 
Laches, if he does not come ſoon enough 

Raſt, 128. fo as not to delay the Parties. 

We are now come to the ſecond Sort 
Pleas in Abatement, vi. 


1 Plaintiff 
To the Perſon of either or 
Deſendant. ly 


Firſt. As to Wy To the Perſon of the. Plainti 
the Perſon of here are the following Difabilities Us g 


r. may be pleaded i in Abatement of the Wi of 
= the Plaintiff ſhall not be anſwered unt * 
he hath removed them; and therefore il ne 

the ancient Law he was ſaid to loſe Liber iti 
legem, becauſe he was not rectus in (i 00 
until he had removed ſuch Impediment. no 

Firſt. Firſt, Outlawry ; ; for until this is reverifil 61, 


Outlawry. 
ee. or the King has granted his Charter of ; 
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don, he 1s out of the Protection of the Law, 

becauſe he would not be amenable and Dy. 222, 28. 
attendant to the Law, and, ought not to have — 
any Privilege from it; but none ſhould be 

outlawed until after the Exigent be return- 

ed; for the inquiring after him in the County 

i; in order that he may appear; and there- 

fore if he does appear at the Return of the 

Exigent the Law is fatisfied, and the Out- 

awry muſt not be recorded againſt him. 

But this Diſability is only pleadable when Dog. pit. 
the Plaintiff ſues in his own Right; for if 390. 
he ſues in auter Droit, as Executor or Admi- 
niſtrator, or as Mayor with his Commonal- 
ty, Outlawry ſhall not diſable him, becauſe 
the Perſon whom he repreſents has the Pri- Co. Lit. 128: 
vilege of the Law ; and not ſuing for him- 
ſelf, where he has the Advantage of another, 
that is no Objection to his Repreſentation, 
or any Reaſon. why he ſhould not be an- 
ſwered. 

Nor when he brings a Writ of Error to Co. Lit. 128. 
reverſe an Outlawry, ſhall Outlawry in that = * 
Suit, nor at any Stranger's, diſable him; for 7 4. 110. 
If he were outlawed at ſeveral Mens Suits, 
and one ſhould be a Bar to another, he could 
never reverſe any of them ; the Outlawry 


telf is no Objection, for that would be Ex- 
ceptio ejuſdem rei cujus petitur Diſſolutio; 
nor is another Outlawry pleadable in Bar to 
ſuch Writ of Error; for then two erroneous 
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Doct. plit. 

393.1 

Stamford 103. 

Fitz. Cor. 
233. 


Co. Lit. 128. 
Clerk's En- 
tries 14. 
Doct. plit. 
Tit. Outlawry 
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Outlawries would be irreverſable ; and there. 
fore that is tantamount to Exceprio ejuſdem 


rei cujus petitur D:ffolutto; fo if there be an 


Attaint brought on a Verdict, Outlawry 
grounded on that Verdict ſhall not be Plead- 
ed in Bar, for the Reaſon above. 

As this is a Dilatory Plea, when it is 
pleaded in another Court than where the 
Outlawry iſſued, the Defendant muſt bring 
it in immediately; for this being in Delay, 
if the Court ſhould give Time, and it ſhould 
not be brought, in, then the Delay of Juſtice 
would be from the Court, and fince there is 
a Way of having it immediately, by pro- 
ducing it under the Great Seal, no Time 
ſhall be given to bring it ſub pede Sigilk ; but 
otherwiſe when it is in the ſame Court, for 
then the Record is already 1 n Court”: 

In pleading Outlawry in Diſability in ano- 
ther Court, the ancient Way was to have 
the Record of the Outlawry itſelf- ſus pede 
Sigilli by Certiorari and Mittimus; but this 
being very expenſive, it is now ſufficient to 


plead the Cap. utlegatum under the Seal of 


the Court from whence it ifſues ; for the 
Iſſuing of Execution could not be without. 
the Judgment ; and therefore fuch Execu- 
tion is a Proof to the Court that there is ſuch 
a Judgment, which is a Proof that the De- 
fendant's Plea of Matter of Record is proved 


by Matter of Record; and therefore appears 
8 Q, 


of the Court of Common Pleas, 


to the Court not to be meerly dilatory ; and 
therefore on ſhewing ſuch Execution, 

If the Plaintiff will plead Nu/ tiel Record, 
the Court will give the Defendant a Day to 
bring it in; but where you plead Excom- 
munication, it 1s not ſufficient to ſhew the 
Writ de Excommunicato capiendo under the 
Seal of the Court, for the Writ is no Evi- 
dence of the Continuance of the Excommu- 
nication, fince he may be aſſoiled by the Bi- 
ſhop, and that will not appear in the King's 
Court, becaufe ſuch Aſſoilment is not re- 
turned into the King's Court from whence 
ſuch S7garficavit is ſent; but the Reverſal 
of the Judgment of Outlawry muſt appear 
n the fame Court where the Outlawry 1s 
returned ; and therefore the Iſſuing of the 
Execution 1s a ſtrong Proof of the Continu- 
ance of the Judgment ; and if it 1s denied on 
the other Side, they will give him a Day to 
maintain his Plea ; but in Caſe of an Ex- 
communication, the Iſſuing the Writ is no 


ds Fo he” 


» = — tf. & = 2. 4 545 OI 


certain Proof of Excommunication, even at 


the Time of iſſuing the Writ, for he might 
be alſoiled between the Significavit and the. 
Ifuing the Writ De Excommunicato capien- 
; and therefore there muſt be a Certificate 
under the Seal of the Biſhop to maintain the 


Plea fince it is dilatory ; and the Court, on Fitz. Cor. 


hewing only the Writ de Excommunicato 233. 
T2 ; 


cd iendo, have no Ground to give the De- Dog. hy 
O 4 tendant 396, 


4. 16. 
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Eo. Lit. 3 23. 
Doct. plit. 
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fendant Time ; befides it is below the Dig, 
nity of the Court to write to the Biſhop to 
ſatisfy Dilatories; and there is no Way by 
Certiorari or Mittimus to bring it in. 
Outlawry in a County Palatine cannot be 
pleaded in any of the Courts of Weſtminſter, 
for he is only ouſted of his Law within that 
Juriſdiction, and it ſhall not extend to difa- 
ble a Man in another County where they 


have no Power; for the County Palatin 


being a Royal Juriſdiftion within Bound, 
the loſing the Privileges of Law within that 
Juriſdiction, can be no Diſadvantage to him 
in another County; and if he does not live 
within the Palatine Juriſdiction he is not 
obliged to attend there; but it ſeems that 


. Outlawry in the County Palatine: of Lau. 


cajier may be pleaded in the Courts of Weſt 


minſter ; becauſe that County was ereCted 
by Act of Parliament in the Time of Ed.; 
but Durham and Cheſter are by Preſcription. 


Wherever Outlawry is pleaded, 1t may 


always be pleaded in Abatement, but not in 
Bar, unleſs the Ground or Cauſe of the 


Action be forfeited ; not in Bar in real Ac- 


tions where the Land is forfeited, nor in per- 
ſonal Actions where the Damages are uncet- 

tain. | 
Outlawry for Felony may be pleaded il 
Bar to all Actions concerning Lands and 
Tenements, as well as Goods and ay 
| teld 
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el, for all his Lands are forfeited by the 


elon y. 
Outlawry may be FRY in Bar after it 2 Lut. 1604. 


; js pleaded i in Abatement, becauſe the Thing _ 2 4 : 
e forfeited, and the Plaintif has no Right „ 
0 recover. 3 Lev. 20 


In Real or Perſonal Actions where the Co. Lit. 128. 

Damages are uncertain (as in Treſpaſs, of 5 EO x 

gattery, of Goods, of breaking his Cloſe, , Dyer, mL 

&c.) and are not forfeited by the Outlawry, 262. 

there the Outlawry muſt be pleaded in Diſa- 

bility of the Perſon : But if the Ground or 

Cauſe of the Action be forfeited by the Out- 

awry, as in Action of Debt, Detinue, &c. 

he Outlawry may be Pleaded i in Bar to the 

hon: - <7 

If Outlawry be pleaded either in Bar or Owen: 22: 

Abatement, and the Plaintiff replies Nu/ 

fiel Record, and the Defendant has a Day 

given him to bring in the Record, and in the 

mterim the Plaintiff removes the Record by 

Writ of Error, and reverſes the Outlawry, 

though the Defendant fails in bringing in 

the Record, yet this ſhall not be fatal and 

peremptory on him ; for in the firſt Caſe he 

ſhall have Liberty to plead a new Bar; and 

. In the ſecond, the Judgment ſhall only be 
Reſpondeas ouſter ; ; becauſe his Plea was a 

ntruc Plea at the Time of pleading it, and the 

dP laintiff was actually diſabled from ſuing, 

„not having then his Libenaꝶm Legem. 

; - 
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Second. The ſecond Diſability is ene 
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Co. Lit. 128. 80 that Outlawry does not abate 
* plit. Writ, but is only a Temporary Impediment 
2 that diſables the Plaintiff from proceeding 
for upon obtaining a Charter of Pardon, g 

reverſing the Outlawry, he is reſtored to hi 

Law, and ſhall oblige the Detcndagt to ple 

to the ſame Writ, 


—_— tion, and this cannot be pleaded after gene 

9 E. 4. 36. Tal Imparlance ; for thereby the Plaintiff y 

Flac. Gen. 10. admitted to be a good Plaintif, but after 
Special Imparlance it may be pleaded. 

When this is pleaded, the Biſhop's Let 

ter under his Seal, witneſſing the Excommu 

nication, muſt be ſhewn; and though thi 

Plaintiff cannot deny a Plea, yet the Wii 

thall not abate, but 1 eat inde fin 

Lit. Sect. 201. die, becauſe the Plaintiff upon producing hi 

Bro. Appeal Letters of Abſolution ſhall have a Reſummo 

80. .. or Reattachment; if in Appeal the Defendant 

3 pleads Excommengement in the Plaintiff 

om he is let out on Main-Prize until the Plain 

44 E. 3. 27. tiff purchaſe Letters of Abſolution, for thet 

he muſt plead in chief. 

But in other Caſes, the Writ ſhall abat 

if the Matter pleaded cannot be denied, ex 

cept Outlawry, when the Plaintiff purchaſt 

a Pardon before Judgment is entered upo 

the Plea or reverſes it by Error. 

Co. Lit. 134. Excommengement is a good Plea to 4 


t. N 3. Executor or Adminiſtrator, though they 5 


21 Ed. 4. 49. 
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cuter Droit, and the Difference between 
is and Outlawry is, that an excommunicate 
::on is excluded from the Body of the 
hurch, and is incapable to lay out the 
ods of the Deceaſed to pious Uſes; but 
e Outlaw, though incapable of Law for 
Is OWN Benefit, may be allowed to do all 
haritable Actions for the Soul of the De- 
aſed; and it is one of the Effects of Ex- 
mmunication that he cannot be Procura- 
r or Attorney for any other Perſon ; and 
erefore cannot repreſent the Deceaſed, 
Excommunication is no Plea on a Nui 12. Co. 614 
becauſe it is for Example, and the Sta- | 
e having given the Informer an Ability to 
„ and not excepted excommunicated Per- 
is from the Liberty of informing, he is 
abled to ſue by the Statute, notwithſtand- 
> the Cenſures Ar the Church. 
When Prohibition is brought againſt the Theol. 10,11, 
and he pleads Excommunication = 
int the Plaintiff, and in the Excommu- 28 E. 3 75 
ation there is no Cauſe of ſuch Excom- 8 Co. 68. 
nication ſhewn, this is no good Plea ; fbr anethr 
in ſuch Caſe it Will be intended that the Cauſe than 
communication was for endeavouring to that OI 
der the Biſhop's proceeding by Applica- — 47 
to the Temporal Court ; and if ſuch notbediſabled, 
communication were allowed, it would — 
roy all Prohibitions, and the Plea of N 


ue Excom- 
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Theol. 11. 


30 E. 3. 4. 
Co. Lit. 134. 


Bro. Ex- 
com. 3. 

3 Bulſ. 72. 
20 H. 6. 25. 
Rolls 226. 
Pl'ita Gen. 
IO, 172, 73, 
74, 75, 76. 


6 E. . 31. 
Excom. 4. 

1 Roll. 883. 
14 H. 4. 14. 
Bro. Ex- 
com. 17. 

22 E. 4. 29. 


Bro. Ex- 
COM. 21. 
Fitz. Excom. 
20. 


The Hiftory and Prafice 
Excommunication in this Caſe is Except 
gjuſdem: ret cujus petitur Diſſolutro. 

In an Action brought by the Bailiffs and 
Commonalty, the Defendant ſhall not plea 
Excommengement in the Bailiffs, becauſe 
they ſue as a Corporation, and a Corporatio 
cannot be excluded from the Communion g 
the viſible Church. | TEN 

When Excommunication is pleaded i 
the Plaintiff, he ſhall not reply that he hu 
appealed from the Sentence ; for the Sen 
tence is in Force until it is repealed, and 
whilſt it is in Force he cannot appear in an 
of the Courts of Juſtice ; but he may rep 
that he is abſolved, for then his Diſability 


taken away. 


In the Times of Popery, Excommengdll - 
ment certified by the Pope, or Delegat 
commiſſioned by him, did not diſable ti 
Plaintiff; becauſe the Courts had no Perf 
to whom they ſhould write to have hin 
aſſoiled; and it ſeems by this, that if fi 
Sentence be a Nullity, as if they excommu 1 
nicate for a Temporal Offence, the King i 
Court will write to the Biſhop to aſſoil him 
and when the Plaintiff brings in the Leu 
of Abſolution, the Court will. oblige ti 
Defendant to plead in Chief. 

The Court will not receive the Certifica F 
of Excommunication of one. Biſhop fro! 
another, becauſe they muſt have the Cert" | 


Ca 


of the Court of Common Pleas. 208 
ate from the Biſhop whoſe Subject he was; 8 Co. 68. 

and he might have been aſſoiled by his own Co. Lit. 134. 
Ordinary after the firſt Certificate to the Bi- 

ſhop. 

Nor will they receive a Certificate from a Bro. Excom. 
Biſhop deceaſed, becauſe he may ſtand aſ- — > 
ſoiled by the preſent Ordinary that now is, 26. : 
after the Deceaſe of the Biſhop who has cer- 1 Ro. 883. 
tiied ; and the Court will not receive any 
Certificate, but from ſuch Perſon to whom 
they can write to aſſoil. 

The third Diſability is Alienage, where Third. Alie- 
one is born out of the King's Liegeance ; for (eit. 123. 
none ſhall maintain any Action either Real "Mm 
or Perſonal whilſt he is ſubject to an Enemy 
to the King ; but this Impediment may be Co. Lit. 129. 
removed by being 

Naturalized by Act of Parliament, 
Infranchiſed, or by Letters Patents. 

But an Alien in League ſhall maintain Co. Lit. 129. 
perſonal Actions, or elſe he would be inca- "_— * 
pacitated to Merchandize; but no real or " 
mixed Action, becauſe there | is no Neceſſity 
that he ſhould ſettle. 

If it be pleaded in an Alien in League, Bro. Penz. 10. 
that muſt be in Diſability of the Plaintiff; Co. Lit. 129. 
but if it be an Alien Enemy, it muſt be 
pleaded to the Action, becaule it is forfeited 
to the King, asa Reprizal for the Damages 
ms by the Dominton in Enmity with 

im. 


But 


= Is 2 


. —— 


Charter 49, theſe Effects of the Teſtator's are not for 
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Co. Lit. 129. But an Alien Enemy that is Prior, ny 
ſue for the Convent, becauſe he ſues int 
Corporate Capacity, and not to recover þ 
himſelf, or to carry the Goods or Effects o 

—}: - - ofthe Land; | 

Cro. El. 142. It has been long doubted, whether: 

Piece Alien Enemy ſhould maintain an Action 


Executors 22. 3 
Owen 45. Executor; for on the one Hand it is fai 


that, by the Policy of the Law, Alien Eng 

mies ſhall not be admitted to Actions to x 

cover Effects which may be carried out 

the Kingdom, to weaken ourſelves, an 

Molloy 370. enrich the Enemy ; and therefore publi 


Ha oh 4 4 Utility muſt be preferred to private Con 


Moor 431. nience; but on the other Hand it is faid 


RekKeld ang feited to the King by way of Repriſal, be 
Ux. v. Udal. cauſe that they are not the Alien Enemies 
for he is to recover them for others; and N 
the Law allows ſuch Alien Enemies to poi 
ſeſs the Effects as well as an Alien Friend, WP 
muſt allow them Power to recover, inc 
that there is no Difference, and by Conk 
quence he muſt not be diſabled to ſue fi 
them ; if it were otherwiſe, it would be 
Prejudice to the King's Subjects who coul 
not recover their Debts from the Alien Ex: 
cutor, by his not being able to get in th 


Aſſets of the Teſtator. | 
Fourth. Pre- The fourth Diſability, IS when a Man h; e 
munire. judgment given againſt him on a Writ 0 


Praemun 
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remunire facias, or is attainted of High 

reaſon or Felony. 

The fifth Diſability, is Popiſh Recuſancy Fifth. Recu- 

onvict; becauſe 3 Fac. cap. 5. diſables to ſaney. 

l Intents, as Excommunication, except 

here he ſues for Lands, Tenements, Leaſes, 

Innuities, Rents, and Hereditaments, or for 

e Iſſues and Profits thereof, which are not 

> be ſeized into the King's Hands, his 

eirs or Succeſſors. 

Levinz, Ent. 10. adjudged good Plea, 

ide etiam 3 Lev, 2. 

We are come now to the ſecond Sort of Second. Per- 

lea in Abatement, to the Perſon, (viz.) to 3 

e Perſon of the Defendant ; and under this f 

lead it will be neceſſary to conſider the Pri- 

lege that the Courts at Weſiminſter give to 

| Suitors in General, and their own Offi- 

rs and Servants in Particular. 

As the Courts of Juſtice are open to all, 2 H. 7. 2. 

the Law protects the Perſons of thoſe Who 2 25 Ab. 

me to attend them both in going thither : H. 6. 1 

d returning; but in this Caſe the Defend- 38 H. 6. ze. 

t muſt appear in Perſon, that the Court 

ay examine him, and that they may be 

tisfied upon his Oath, that he was either 

roſecuting or defending ſome Suit * 

chat Court, when he was arreſted, _ 

$ if the Court gives either Plaintiff or 2 Ro. Ab. 

ctendant Leave to go after Evidences in 272: 
any H. 4.1 
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Fitz. Corpus any Cauſe depending in that Court, and h 
or] Cauſa 21. be arreſted, he ſhall have Privilege. | 
But if he goes without the Permiſſion g 
the Court he ſhall not be protected ; for th 

Court will then preſume it to be only a 

Excuſe to get free from the Arreſt, 

2 Rol. ab. The Courts not only protect the Perſon 
mt. of their Attendants, but likewiſe all th 
352+ Things that are neceſſary for his Journey, 
the Defence of his Suit, but not Mercha 

dizes or Goods for Sale or Traffick. 

2 Ro. Ab. If an Action of Debt be brought int 
274. Courts at Weſtminſter, and the Defendant 
12 H. 4. 21. arreſted a ſecond Time in the ſame Adi 
by Proceſs out of Londen, and the Defend 

| ant ſues an Habeas Corpus, and it appearst 
Prio* Brockett the Court, that it is the ſame Plaintiff, Dt 
ine E. 20. fendant, and Action, and the Plaintiff bein 
called is onſuit in the firſt Action, yet ti 
Defendant ſhall be diſcharged, becauſe | 

the Time of ſuing out the ſecond Adi 

they were legally attached in the ſuperi 

. 9 Ab. Courts: And therefore the Defendant ougl 
1 Superſed. Hot to have been drawn from thence | 
3 H.6. 44. anſwer the ſame Action at the King's Sui 
for as the Executive Power is lodged int 

King, it would be unreaſonable that th 

Court, which gives Relief to private Pe 

ſons, ſhould protect any Subject from bei 

brought to Juſtice for offending againſt tl 

Laws, which concern the whole _ 

Weaili 


of the Court of Common Pleas. 209 


wealth ; the Courts not only protect the Par- 1 Moor 66. 
tics themſelves; but all Witneſſes are pro- 
tected eund & redeundo; for ſince they are 
obliged to appear by the Proceſs -of that 


moleſted, whilſt he is paying Qbediente W- ---- 
their Writ, 

The particular Privilege, which Pk Of. Officers. 
fcers of each Court enjoy, is, not to be 
drawn out of their own Court, to be im- 
pleaded elſewhere ; for as their Attendance 
is conſtantly to diſpatch the Buſineſs of the 
Court to which they belong, if they might 
be ſued in any other Place, their Cauſes 
muſt ſuffer, becauſe they could not be ſpared 
from their own Court to defend them. 

Whenever therefore he is impleaded out; Int. cteri- 
of his own Court, he ſhall fav, that he is cali 32 co 33. 
Attorney, Sc. of another Court, and con- 
lude with unde ne intendit quo Cur', c. hic 
Mitum præd verſus eum cognoſcere velit & 
jebeat, Sc. 

But this is to be underſtood, when the Exceptions. 
laintiff can have the ſame Remedy againſt 
he Officer in his own Court, as in that where 
be ſues him; for if Money be attached in 
en Attorney” s Hands by F oreign Attach- irg. Not 
PMWnent in the Sheriff's Court in Londen, he ſome Remedy. 
en hall not have his Privilege; becauſe in this 
te the Plaintiff would be remedileſs; for 
e Foreign Attachment is by the particular 

P Cuſtom 
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duſt 
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Cuſtom of London, and does not lie at Com- 
mon Law ; ſo that if the Attorney ſhould 
have his Privilege, the Plaintiff ſhould be 
without his Redreſs. 

So if a Writ of Entry, or other real 
Action be brought againſt an Attorney of the 
King's Bench, he cannot plead his Privilege; 
becauſe, if this ſhould be allowed, the Plain 
tiff would have a Right without Remedy 
for the King's Bench hath not Cognizanceo 
real Actions. 

So if an Attorney of the Common Pleas be 
ſued in an Appeal, he ſhall not have his Pri. 
vilege; for his own Court hath not Cogni- 
zance of this Action, and by this Protection 
he ſhould go unpuniſhed. 

It has been held by ſome of the Books 
that this may not be pleaded after Imparl 
ance, becauſe by Imparling he affirms the 
Juriſdiction of the Court, which by this Plea 
he would ouſt. 

But in all theſe Caſes (except 22 H. 6.71. 
it is not ſaid, whether it was a ſpecial or ge 
neral Imparlance; and after a general Im 
parlance, it is certain, it cannot be pleaded 
for the Defendant then muſt plead in Chief 

22 H. 6. 71. there was a ſpecial Impat 
ance, Sc. (viz.) Sakvis omnibus Allegatian 
bus & Exceptionibus omnimodis, tam ad Brei 
guam ad Narrationem, and the Court woul 
not allow the Defendant Privilege; * 

i 


2 
& nenn, , 1 
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n: fays the Book, by Imparling he has admitted 
uwe Juriſdiction of the Court; but the true 
be Reaſon of that Reſolution ſeems to be, that 
| by this Imparlance he has confined himſelf 
al to take Advantage only of the Defect in the 2 Ro. Ab. 
hel Writ and Count; but had he obtained from mn 
the Court a General Special Imparlance; I Ne .. 268 
(518. ) Safois omnibus & omni modis Advanta- 
gs & Exceptionibus, he might then have 

leaded his Privilege ; for that 1s not to ouſt : 
the Court of their Juriſdiction, but is a Pri- 
vilege which each Court allows to the Of- 
ficers of the other to be ſued in their own 
Court only, and the modern Authorities are 
expreſs, that Privilege may be pleaded after 
a General Special Imparlance. 

But the Privilege; which the Court in- Gage's Caſe. 
dulges their Officers with; is reſtrained to Fa Fad + 
the Suits only, which they bring in their auter Droit. 

lei own Right; for if they ſue or are ſued as 

Executors or Adminiſtrators; they then re- 

preſerit common Perſons, who have not that 

Privilege; ſo that when an Attorney is ſued 

2s Executor or Adminiſtrator, he may be 
impleaded in another Court; for he is aid 

ell as in auter Droit. | 

ar] $9 if an Officer of one Court ſues an Of «Tis. 266 

mY ficer of another Court, the Defendant ſhall 274. 3 
eu not plead. bis Privilege; for the Attendance 7,Mo0: 193; 
ul of 6 Plaintiff is as neceflary i in his Court, Screggs. 


as the Defendant's in his ; and therefore this 
ay © 1 Cauſe 
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Dy. 377. 


Godb. 10. 


1 Vent. 288, 


289. 
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Cauſe is legally attached in the C ourt, when 
the Plaintiff is an Officer. 

The original Reaſon of Privilege, as is 
mentioned, was becauſe the Attornies and 
Officers of the Court were obliged to attend 
the Court, and to do their Buſineſs there; 
this is a real Reaſon why an Attorney ſhall 
not be drawn out of We/iminſter-Hall into 
Inferior Courts ; for they cannot attend the 
Buſineſs of the Courts of Veſiminſter, and a 
Suit brought againft them in the Country; 
this was likewiſe a good Reaſon in Relation 
to the King's Bench, and Common Pleas, and 
Chancery in its Original; for the King's 
Bench and Chancery being ambulatory with 
the King, ubicunque fuerit in Anglia, if the 
Officers of each Court were drawn by Suits 
into the other, it might be a Prejudice to the 
Buſineſs of the Commen Pleas. 


So if a privileged Perſon brings a joint 


Action with others, he loſes his Privilege in 
this Caſe, becauſe the others are not Officers 
of the Court, nor intitled to the Attach- 
ment which the Court grants to their OWN 
Miniſters. 

So if an Action be 33 3 him 
and others, he ſhall not have his Privilege, 
for he would then deſtroy the Plaintiff's Ac- 


2 Mod. 297, tion; for the Plaintiff muſt ſue the others by 


ori iginal Writ, and him by Petition to the 


_m__ » but Pray is to be underitood * 
the 
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che Action is joint, and cannot be ſevered ; 
for if the Action can be ſevered without do- 
ing any Injury to the Plaintiff, the Officer 


| 
| ſhall have his Privilege. 


If an Attorney of the Common Pleas bes in 
Cuftodia Marſballi for Want of Bail at the 


Suit of A. he may plead his Privilege; for 
though he be taken upon Bill of Mz4alefex, 


or Latitat, and in a common Perſon's Caſe, 


2 CS - — — — 


brought him, yet ſince A&us Legis Nemini 
acit " Injuriam ſuch fictitious Treſpaſs to 
bring the Party to appear ſhall never ouſt the 
Attorney of his real Privilege. | 


TY &K2 TP © * — — ea. 


9 Fo + 


ally as he is in Priſon at the Suit of A. and 
s to B. he is truly in Cuſtod Mar; for be- 
g once ouſted of his Privilege at the Suit 
A. he can no longer attend as an Attorney 
nthe other Court, but is fixed in the King's 
bench, and therefore cannot by the Suppoſi- 
on of the Neceſſity of his Attendance ouſt 
ve Plaintiff of his Action. 


ficers, but likewiſe the Tenants and At- 
adants of their Officers, that they ſhall 
T4 not 


TH TD TD =y 


if he were brought! in by ſuch Proceſs, he is 
to anſwer to the Plaintiff's Demand againſt 
him by Bill, and not to the Proceſs that 
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But if he be in Cy/ftod' Mar” at the Suit of 2 Ro. Ab. 
. and B. declare againſt him in Cuſtod. 5. 

2, he ſhall not plead his Privilege againſt 

? becauſe B. declares againſt him collate- 


The Court not only privitege their oven Bro pr. 8. 
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6.1. Thus the Plaintiff may reply, that 4 


& Saunders F. L. Queritur de Thom. Saunders, &c. cun 
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not be impleaded, but in the Court where 
34 H. 6. 15. their Maſters are Attendants ; but it muſt be 
| ſuch Servants as are neceſſary to them in 
their Attendance; for they ſhall not have 
the Privilege for any others. | 


Bro. Traverſe Defendant is Servant of an Officer in the 
27. Court; but that he is Huſbandman in the 
Country, and traverſe, that he is Servant to 
the Officer, on his Attendance to the Court, 
| We come now to other Pleas in Abate- 
ment of the Writ itſelf; and the firſt of 
Mziſnomer, ſince the Names are the only 
Marks and Indicium of the Things, that hu- 
man Kind can underſtand each other by, if 
the Name be omitted or miſtaken, there 1s 
a Complaint made againſt no Body; ; that i, 
no Complaint at all made; therefore we 
muſt firſt ſee, what the Law i is, if the Name 
be omitted. 

Fit, In Declarations. 

Secondly, In Grants and Obligations. 

As to the Miſtake of the Name, 

Firft, In Declarations, if the Name be 

omitted on the Jet of the Action the Deck. 
ration is bad; but if ſome Thing be omitted, 
as the Lach of the Names to what was for- 
merly ſaid, yet is not the Declaration bad. 
Cro. El. Law I. Law in an Aſuimpit declares thus, 


Miſnomer. 


wo” in Confideratione, quod idem J. L. L. woulc 
mati) 


1 r D 


„ [OO ” —— A 
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arry the Daughter of the ſaid Thomas 
3 ſuper ſe Aſſumpfit to pay him 1oo!. 
the Declaration is bad, though after a Ver- 
dict, becauſe it does not ſay, pred" Thomas 
Saunders ſuper ſe, &c, fir no Body is ex- 
preſly charged with Aſſuming, and when it 
i; indifferent whether there be any Injury or 
no, it is not by the Court to be ſuppoſed. 
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But if the Plaintiff counts againſt J. S. as Cro. Jac. 
ſeized of the Manor of Dale, and J. S. le- ang Ca 


vies a Fine of the Manor of Date, without | 
ſaying pred” J. S. or de Maner pred ', this 
after Verdict ſhall be taken to be fo, for he 
being named to be ſeized, and this by Ver- 
dict being found, it is neceſſary it ſhould be 
intended the J. S. mentioned; for here it 
cannot poſſibly be taken indifferently either 
Way. 


Secondly, In Grants and Obligations, if 


either the Chriſtian or Surname be wholly 


omitted, it may be ſupplied by Averment ; 


if there be no. Chriſtian Name, there is no. 


Repugnancy to any other Name, but that it 


may be averred ; of which fee hereafter. 
Thirdly, As to the Miſtakes of Names it 
is to be — firſt, What Names may, or 


may not be miſtaken, and who. ſhall take 


Advantage of that Name. 


Firſt, What Name may, or may not be 


miſtaken, is only here to be conſidered; for 


who may or may not take Advantage of 
41 that 


45 
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Cro Jac. 558, 
6 


40. 
Hale ſuper 
Lit 3. 
Owen 7, 
Dy. 279. a 
Cont. 23. 


36 H. 6. 26. 
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that Miſtake, will fall under Pleas to the 
Writ. 


themſelves ; Secondly, In the Additions. 


Firſt, As to the Names themſelves ; and 


they: are twofold, either of natural Perſons; 
or of Bodies Politick.: © 
Firji, The Names of Natural Parſons are 


again Twofold, Chriſtian and Surnames, 


- Firſt, Chriſtian Names; and here it is to 
be conſidered, if it be wholly miſtaken; 
Secondly, If it be truly put at firſt, and varied 
from afterwards. 

Firſt, If it be wholly miſtaken; and this 
is regularly fatal to all legal Inſtruments, not 
only to Declarations, but Grants and Obli- 
gations; alſo the Reaſon is, becauſe it is re- 
pugnant to the Rules of the Chriſtian Reli- 
gion, that there ſhould be two Chriſtian 
Names, for that allows no rebaptizing ; 
therefore you cannot declare againſt the Par- 
ty but by that Name in the Obligation, and 
bring in his true Name by an Alias; for 


that ſuppoſes the Poſſibility of two Chriſtian i 


Names, and you cannot declare againſt the 
Party, and aver he made the Deed by his 
wrong Name; for that is to ſet up an Aver- 
ment contrary to the Deed, and there is that 
Sanction allowed to every ſolemn Contract, 
that it cannot be ſuppreſſed but by a Thing 


of qual Validity; and if he be impleaded 
mM 


And Firſt, As to Miſtakes i in the Names 
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ty the Name in the Deed, he may plead 
at he is another Perſon, and that is not his 
And therefore if Edward obliges himſelf Co. Lit. 3. 

y the Name of Edmund it will, but though * -— — 
perſon cannot have two Chriſtian Names 9 E. z. 454. 
t one and the fame Time, yet they may, 46 E. 3. 22. 
ccording to the Inſtitution of the Church, pers 3 3 
ceive one Name at their baptizing to make 1 H.) 29. 
Joubl Names, yet it doth force a Man to 34 f &- 19- 
tide by the Name given him by his God- 2 44. C 26 
thers when they come themſelves to make Vid. Tit. Err. 
rofeſſion of Religion, 1 
Firſt Exception to this Rule is in Caſe of 
elony, for it is faid at Common Law, if a 
erſon be indicted by a wrong Chriſtian 

ame, yet he ſhall not plead Miſuomer to 
he Felony ; for the firſt is ſworn againſt the 
arty preſent, and appearing to their View, 
nd ſo no Injury by the Miſnomer, as might 2 Toft. 665. 
e where the Party appears by Attorney, and * H. 5. 6. 5: 
elons generally go by no certain Name, 
nd have no fixed Habitation ; and therefore 
altered by the Statute of Additions. - 
Second Exception is in Grants, which is 
here there are ſuch ſufficient Marks of Di- 
inction that the Grant would be good 
ithout any Name at all, and when there is 
ſufficient Expreſſſon and Specification of 
arties, whatever is redundant and over and 
bove, like all other Surpluſage, though 

2 55 | miſtaken, 


+ 


 - 
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Co. Lit. 3. 
11 Co. N. 


Idem ib. 


3 Leon, 18. 


Hill. 8. Gul. 
Reg. 


there be a ſufficient Specification of the Par- 
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miſtaken, cannot hurt and deſtroy the Fore 
of the Grant, according to the Rule l 
per inutile non vitiatur; and thereforea Grant iin 
to George Biſhop of NM orwich, where his 
Name is Jobn, or = Henry Earl of Pemęrole, 
where his Name is Robert, or to Emmy the 
Wife of J. &. where her Name i is h it 
doth not vitiate, _ 

But in pleading, in theſe Caſes, the Chri 
ſtian Name ought to be ſhewn ; for the 
Death of the Individual is a good Plea in 
Abatement, which often falls out where the 
ſame Office, Dignity, or Relation, continues 
in another. 

The third Exception is on a Deviſe, tho 
the Chriſtian Name be miſtaken, that. i 


ty, the Deviſe is good, becauſe. it mult be 
conſtrued according to the Intention of the 
Deviſe. 
And therefore if a Deviſe be made te 
Abraham the eldeſt Son of B. where his 
Name is William, this is a good Deviſe. 
Fourthly, If a Man is impleaded by hi 
wrong Name, and upon the Plea in Bar 
pleaded, Judgment i is given for the Defend: 
ant; if he be afterwards impleaded, by his 
ri ight Name, he may plead in Bar the for- 
mer Judgment, and aver that he is an & 
ead perſona, for no Man ought to be forced 

to take Advantage of the Miſuomer. : 0 
ec 
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Secondly, The ſecond Thing to be conſi- 
dered is, if the Name be truly put at firſt, 
and afterwards varied from; and this Matter 
z to be conſidered in Conveyances, Decla- 
ations, and Judgments. 


Firſt, In Conveyances, in Fines or Feoff- Hale ſuper 
ments, the Change of the real Chriſtian m a 
Name into another Name doth not avoid it; ; Aff. 4. 
for there is no apparent Miſtake of the Clerk, 34 H. 6. 9. 
and Charters receive a benign Interpretation, | 
and moſt againſt the Grantor. CEN 

Secondly, In Declarations, and other Ju- 
dicial Records; and here are theſe Diverſi- 
ties. 

Firſt, If two Names are in original Deri- Cro. Jac: 425. 
ration the ſame, and are taken promiſcu- 2 Ro- Ab. 
ouſly to be the ſame in common. Uſe, tho”. "es 
they differ in Sound, yet there is no Va- 
rance; as Pzers Gr:ffth brought an Audita 
querela, and Outlawry was pleaded by the 
Name Peter. Gr:jith, and allowed. 


IC 


2 Ro. Abr. 


8 6. 


BN Saunders and Alerander 

Han and John | 

i Fare and one \ The . I Leon. 147. 
-  Garet, Gerad, and Gerald { Names. 2 Cro. 23. 
| Franciſcus and Francis | | 
EKRandel and Rannus J 


l Secondly, If there be two Engi 72 Names Cro. Jac. 534. 
taat are diſtinct, and one Latin Name for = Abr. 
them 


Cro. Jac. 584. 
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. them 2 this makes no Alteration in th 
Record; as James and Jacob are t 
Exgliſh Names, and for them there is on 
p Latin Word, viz. Jacobus, a Direction 1 
Jacob. Vice- Com. the Return was Re bond 
Jacob; and well enough. 
birdy, There is a ſubſtantial Varian 
in Sound, Original, and common Ute, tha 
| is not amendable. 
Cro. "TY 435. As if a Man declare OY FJ. S. and 
2 Ro. Abr. Agnes his Wife, and the Record of NM. 
_ prius is Anne his Wife, this is a materia 
Variance, and not amendable, SY 


Cro. Jac. 425, Ralph and Randall 
8 ja Rondulphus and Randalpbu }DifferentName 


C. El. 656, 5 500 and Label . Diſtinct Names 


Wirdy, judgm xents ; and when it hath 
appeared to be a a Miſprifion of the Clerk, it 
hath ſometimes been amended, and fore, 
times not, leſt there ſhould be Miſtakes in 
Execution, and becauſe they ſay Judgments 
are the Acts of the Court, and not of the 
Clerk, and ſo not within the Statute that 

8 them Power to amend the Errors of the 
erk. 
Hob 325. Declaration of Jobn White againſt Won 
Ero. Jac. 652. JYheeler ; Judgment, quod Thomas recuperel 
amended and made Yohn. | 


Decks 


Pg 
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Declaration againſt Thomas, and Judg- off 
nent againſt John was amendable. 8 
Declaration againſt Szbyll, and Judgment Cro. El. 409. 
gainſt. Jſabel/a. is Error. 
The Statute of Car. 2. ſays, that Judg- Moor 866. 
ent ſhall not be reverſed for any Miſtake 17 oak 
Chriſtian and Surname in any Declaration, 
lint, or Pleading. 2 Whether this extends 
0 Judg ments? 
Secondly, We come now to the Mi ſakes 
f Surnames, - 
Firſt, When 1 it is wholly miſtaken, 
Secondly, When there is a Variance. 
When wholly miſtaken. 
Firft, In Grants and Obligations. 
ell Secondly, In Judicial Proceedings. -. 
Firſt, In Grants and Obligations, the Miſ- 
ike of the Surname doth not vitiate, becauſe 
here is no Repugnancy that a Perſon ſhould 
re two different Surnames, ſo that he may 
e impleaded by the Name in the'Deed, and 
s real Name brought in by an Alas, and 
ts en ya 2 _ the 4 he cannot deny, . 
ecauſe he is eſto to ſay nothing con- 
: ay to his own — for t a is what they 5 — wg 
ll an Abſurdity to deny that which the 146. 
arty himſelf has — admitted; and 
e cannot with Succeſs deny his real Name, 
„In Obligation of John Gate where his We 


ame is 8 is good. | 
The 
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Dy. 279. 
1 Bulſ. 216. 


ſhew he has been differently called from th 


Saxey and 
Wempſton. 
1 Bulſ. 216. 


Co. 10. 
Rep. 125. 


Cro. El. 45. 
Tranſon and 
Delamere. 


5 the Obligation with an Alias of the te 


Eſquire, and afterwards he is made a Knigh 


Name of William Saxey, alias Saxex, this 


The Hiſtory and Practice 
The Declaration muſt be of the Nam 


Name, for the Declaration, as is ſaid, my 
ſhew the Cauſe of Complaint, as it is ; there 
fore it muſt in all Things follow the Obli 
gation, and the Intent of the Alias is only 


Name in the Obligation ;. and therefore if 
Man oblige himſelf by the Name of J. 


the Plaintiff cannot declare againſt J. S. K 
alias J. S. Eſq; f 
But a Miſtake in a Letter has been allowe 
amendable; as if a Man bind himſelf in 
Bond by the Name of William Saxex, an 
the Obligee declares againſt him by th 


good enough, and not Error, becauſe: th 
Judges have a Power to amend liter 
Miſtakes. 1 5 5 

But where a Man makes an Obligati 
to a Corporation by a wrong Name, the 
ſhall declare by their right Name, and a 
ledge that the Obligation was made to ther 
by the other Name. 

Secondly, In Declarations and Pleading 
the Surname ought to be ſhewn. 

Here the Judges have Power to amen 
the Miſtake of a Letter, if the Record 
before them; but the Miſtake of a Lett 
may be very fatal to a juſt Cauſe, if the R 
cord be not before them; as if A. brin 
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n Aſumpfit againſt B. and declares he was 
ail for him at the Suit of William Adderby, 
nd the Defendant aſſumed to ſave him 
zrmleſs, and that the Plaintiff waStaken in 
Execution, and paid the Debt; upon non 
ſumpfif pleaded, it was found that the De- 
endant was arreſted by the Name William 
derby, but they declared againſt him by 
e Name of William Adderly, and the Plain- 
if became Bail for him, Sc. in this Caſe 
the Opinion of the Court was, that the De- 
kndant was not chargeable; for Adderby 
ind Adderly ſhall not be intended the ſame 
erſon, at whoſe Suit the Plaintiff became 
gail; for the Verdict hath no Credit againſt 
Record; and therefore it cannot reconcile 
he Difference that appeared between the 
Records ; but in this Caſe if it had been 
before the Court, it might have been amend- 
ed. 

Secondly, As to the Variance of Surnames. 
Firſt, In Judgment ; if the Surname in 
e Judgment differs from the Surname in 
the Declaration, yet it ſhall be amended; 
for in Judgment the Chriſtian Name need 
only to be mentioned, and the Surname is 
tedundant, and then vile per inutile non vi- 
tatur ; as if a Declaration be againſt John 
Morgan Wolfe, and the Judgment be againſt 
ahn Morgan, this is well enough; fo if a Cro. El. 865. 
Declaration be againſt Henry Skinner, and Hob. 327. 


Cro. Ink, 
J udg- 632. 
0 
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Cro. El. 57. 
Deply and 
Sprats. 

5 Co. 42. 


The Hiſtory and Practice 
judgment be entered guod Henricus Juin 
recuperet 10 1. aſſeſſed by the Jury, and; 
eidem Henrico Skinner de incremento. 

Secondly, The Variance of the Surnam 
in the Proceſs to the Sheriff deſtroys not th 
Verdict; otherwiſe it is in the Variance 9 
the Chriſtian N ame ; for when any Mani 
named by two different Surnames, as h 
Law he may have; therefore if a Venire fa; 
be to one by the Name of George Thompſa 
and in the Diſtringas he be named Gregor 
Thompſon, and he appear and is ſworn, th 
Verdict is not good; but if there be tu 
different Surnames in the Record, they hal 
be intended his real Names; and then th 
Verdict ſhall not be awarded; as if a Ma 


be named in the Ven ac J. Bomas Barker « 


B. and he appears and is ſworn, and tric 
the Iflue, the Verdict is good notwithſtan 
ing. 

13 The Names of Corporations an 
all Bodies Politick being artificial Men form 
ed by the King, he gives Name in the ſam 
Patent, and how far they may vary from 
on their Grants and Obligations to and fro 


themſelves, and in Deviſes to them, and 


in Declarations and Pleadings, is to be con 
ſidered. 5 
Fir/t, in their Leaſes, Grants, Feoffments 


and Obligations, Gc. and here the Difference 


2 aſt 


„ Aat' „ ©. 
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ze to be obſerved between their Names, and 
the Names of natural Perſons. | 
The Names of Men at this Day are only 
Sounds for Diſtinction Sake, though they 
| perhaps originally imported ſomething more, 
as ſome natural Qualities, Features, or Rela- 
tions; but now there is no other Uſe of 
them, but to mark out the Families or In- 
dividuals we fpeak of, and to make them 
known from all others. 
But the Names of Corporations are not 
arbitrary Sounds meerly ſo individuative, but 
have a certain and ſignificant Meaning ; and 
if that be kept to, though the Words and 
dyllables be varied, yet the Body Politick is 
very well named, for then there is enough 
faid to ſhew that there is ſuch an artificial 
Being, and to diſtinguiſh it from others. 
. Secondly, The Names of Corporations are 1 Leon. 163. 
given of Neceſſity, for the Name is as the Lock 242. 
yery Being of the Conſtitution, and though - 
it is the Will of the King that erects them, 
yet the Name is the Knot of their Combi- 
nation, without which they could not per- 
form their Corporate Acts; and it is no Body Hob. $8. 
to plead and be impleaded, to take and give, 2 Co. 5. f. 
until it hath got a Name ; but natural Per- 
ſons can take before they come into Being, 
and when they are in Being, before they 
have got a Name; as a Remainder may be 
limited to the eldeſt Son of J. S. but if a 
=O "00. Re- 
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rx Co. i 5. 


it. 16, 10. 


Idem 16, 21. 


Io Co. 125. 


ly 
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Remainder be limited to ſuch a Corporation 


as the King ſhall next erect, this is not 
Good, though a Corporation be erected be. 
fore the particular Eſtate be determined ; for 
this Body of Men are only capable of taking 
by the Name in the Patent. 
Theſe Names of Corporations are uſually 
taken from five Things. 
From the Perſons of which they conſiſt. 
From the Uſe and Deſign of their Being, 
From the Names of the Patrons that firſt 
procured their Juriſdictions, 
From the Place where they refide, and, 
From the Names of Saints, Sc. 
Firſt, From the Perſons of which they 
conſiſt ; and here they Note, that if the 
Name be expreſſed by Words Synonymou; it 
is ſufficient ; as if a College be inſtituted by 
the Name of Guardianus & Scholares Domus 


ſive Collegii Scholarum de Merton, and they 


make a.Leaſe by the Name of Ciſtos & Scho- 
lares, good ; ſo if the Grant be made by 


Pre; pofitus & Sobcii, where it ſhould be 


8 it is good. 


So if J. §. Abbot of B. makes a Leaſe by 
the Name of Clericus de B. well enough, 

If there be a Corporation founded by the 
Name of Mayor & Burgenfes Burgi Don 
Regis an Obligation is made to them by the 

Name of Mayor & Burgenſes de Linne Regis 


Sc. without faying Burgi Dom Regis, and 
this 
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this was allowed a good Obligation ; for the 
Parties are ſufficiently expreſſed, and all Bur- 
coughs are founded by the King. | 

Guardianus for Guardian well enough,; 3 Leon. 18. 
but they are an aggregate Body. 

Secondly, Their Name is taken from the 
End and Deſign of their Being. | 

If an Houſe be founded by the Name of Hob. 124. 
Miniſter De: Pauperis Domus, and a Releaſe 
be made by the Name of Miniſter parperis 
Domus Dei, this is well enough, for the 
main Deſign is ſpecified by both Names. 

But if a Houſe be founded by the Name 10 Co. 123. 
of Guardiani & Scholarum Domus fe Col- _ _ 2 
kgii Scholarum de Merton, and a Leaſe be 
made by them by the Name of Guard:anus 
& Scholares Domus five Collegis de Merton, 
this is no good Leaſe; for it is a material 
Variance of the Name, ſince they have not 
expreſſed the Deſign of the Houſe, which 1s 
a Subſtantial Part of the Name. 

But if a College be inſtituted by the Name Co. Arras's 
of Aula Scholarum Reginæ to be governed by Com 
2 Provoſt, and they are confirmed by the 
King by the Name of Prepofitus & Schelares 
Aule Reginæ, and they make a Grant of 
that Advowſon by that Name, this is good ; 
for that College would never have a Name 
according to the Words of the brit Charter; 
tor then it would be a ſole Corporation, 

Which i is contrary to the general Convenience 
Q 2 of 
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_ procured the Juriſdiction, or that have en- 


3 Rep. 124. 


the Places, where they reſide, for a Corpo- 


to natural Perſons the Name of the Place i 19 
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of ſuch a Body; for the Name would be 
Prapoſitus Scholarum Aulz Regine, which 
cannot be intended, and the Word Scholare 
is not required, as in the former Caſe, and 
the Placing where it is, confirms the Eſta. 
bliſhment ; and Confirmation of the King, 
and common Appellation are good Inter: 
preters of the original Intent of the Name. 

Thirdly, The Names of Corporations are 
taken from the Names of the Patrons, that 


2 — — .yawus ct ws 


yuuy . — 


dowed them. 

Edward 4. ;nocopmgd the Deans and 
Canons of Windſor by the Name of the 
King's Free Chapel of SF. George the Mar- 
tyr; and in the Time of William and Mary 
they made a Leaſe by the Name of the Dean 
and Canons of the King's and Queen's Free 


— — 


Chapel, Sc. this is a material Miſtake of 


the Name ; for it takes its Name from the 
Founder, that is here miſtaken, and the 


Name af a. different one ſubſtituted | in its 
. Room. 


- Fourthly, Their Names are taken from 


ration has a fixed Place, where it is ſettled, 
and from whence it cannot be removed; but 


but an Addition ; for they may remove and 
change Place, and ſo their Names would 
have perpetual Alterations. 


= Pophan 


Popbum compares the Name of a Place of Poph. 55. 
: Corporation to the Surname. of a Perſon, 
ohich regularly ought to be expreſſed in 


les, but if it be vt pot with — 
-:{W:icls, yet it avoids not the Leaſe ; but how- 


ever that be, it is certain the Miſtake of the 

every Name of the Place, which doth not 

miſname the Situation is not material ; for 

n- then it Keeps within the general Rule for- 
merly given. 

nd As if a Corporation be founded by the 14. ib. 

he Name of the Dean and Chapter of hes S 

„ egiate Church in Oxford, and they make a 

eaſe by the Name of the Dean and Chap- 

an er of the Collegiate Church in the Univer- 

ee ty of Oxford, . is well enough; for the 

olace of the Situation is well and ſufficiently 

he ew. 


e Name of the Guardian and Scholars of 

erton in the Univerfity of Oxford, and they 

nake a Leaſe by the — of the Guardian 

no. Ind Scholars of Merton in Oxford, it is not 

4 Hood; for the Place of the Situation is not 1 Co. 12 

Wy ll alledged ; for if the general Word Ox- cont. 

74 contained Town and "Univerſity of Ox- 

od, it is in Oxford, and ſo the Leaſe 

alwers the Name; but if the College is 

amed to be within the Univerſity of Oxford, 

ſaying | pa it is in Oxford is not 
ſufficient, 
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But if a Corporation be incorporated by 1 And. 196. 
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10 Co. 124. 


Id. ib. 


Poph, 57. 
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ſufficient, becauſe it doth not appear within 
the Precincts of the Univerſity. 

If a Corporation be founded by the Name 
of Decanus & Capitulum Cathedrals Sanclæ 
& indiuiduæ Trimtatis Carhenfis, Sancte 
Trin' in Carliflia & totum Capitulum de Ec. 
cleſia pred”, this is good, though in Car. 
li/lia, for Carlienſis, and — be omit 
ted. 

If a Corporation be founded by the Name 
of the Dean and Chapter of the King's Free 
Chapel of SF. George the Martyr within the 
Caſtle of Mindſor, and the Leaſe is made þ 
the Name of the Dean and Chapter, and 
within the Caſtle of Windſor, this is we 
enough. 

But to erect an Hoſpital by the Name « 
the Hoſpital in the County of S. or in th 
Biſhoprick of B. it is not good ; for th 


Place is too large and uncertain ; for it do 


not diſtinguiſh its Situation ; ond if one Cor 


poration may be erected, then a Secon 
may; which would cauſe an Uncertaint 
and utter Confuſion in the Names ; but 
College erected in Accademia Cambridge « 
Oxford, becauſe thoſe are particular Place 
and the Corporation muſt be there ſufficicn 
ly known. 
Fifthly, The Name of the Saint; and i 

this be ning or miſtaken, this doth 1 
avoid their Grants or Leaſes; for the Nam 
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of Dedication is but an empty Sound, and 
hin expreſſes no real Uſe or Deſign; and there- 
| WH fore is immaterial, and may be omitted. 
mes If the Prior of Sf. Michael of Coventry p. = * 
makes a Leaſe by the Name of our Dean of of R 
Coventry, this is good; ſo if they granted 
an Annuity or Corrody, and the Name of 
the Saint had been omitted. 

If a Corporation be inſtituted in the Ho- 
nour of Sf. George the Martyr, and in the 
Leaſe they omitted the Word Martyr, it is 
well enough. „ 

If a Deviſe be to the Abbot of SF. Peter, Hob. 33. 
where it is really the Abbot of Sr. Paul, the 19 H. 8.8. 
Deviſe is void; for here the Saint's Name is 
the only Specification of the Party in the 
Deviſe, which is miſtaken. 

The Names of Corporations are to be con- 
ſidered in Declarations and Pleadings. 


Hardr. 504. 


Secondly, If the Name be miſtaken. 
Thirdly, If he put the right Name firſt, 
and varied from. 
Firſt, If the Corporations have ſeveral 
Names, there is a Difference between an. 
ancient Corporation, and a Corporation new- 
ceY ly erected ; for an ancient Corporation by | 
nl Uſe may have ſeveral Names differing in 
Jubſtance; but otherwiſe of a Corporation 
within Memory; for this regularly can only 
no bave the Name by which it is conſtituted. 


m Q 4 But 


Firſt, If the Court have ſeveral Names, 10 Rep. 126. 
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| Chancellorof But any Corporation by Act of Parliz 
q. | Oxtord'sCale. ment may take by another Name, than by 
. which it was inſtituted; for in Acts of Par. 
1 liament the Subject and Defign of the Le. 
i Aaillature muſt be reſpected; and thoſe, that 
4 have Power wholly to change the Name of 
I Things, have certainly Power to alter it in 
any Act of theirs; and all 1 
tions are bound to ſupport the Senſe of the 
Law, and not to deſtroy it, if it hath any 
E Meaning ; and therefore the Statute that 
| Advowſons of Popiſh Recuſants convict be 
; given to the Chancellor and Scholars of the 
Univerſity of Oxford, and they bring their Wn 
|| Action by the Name of the Chancellor, 
Fl Maſters, and Scholars of the W c | 
| Oxford, this is well enough. 
* Hi. 8 Go! The College of Phyſicians were incorpo- 
1 Regis: Col- rated by the Name of the Preſident and Col- 


f Phy- 
_— 1 lege, or Commonalty of the Family of Phy- 
mon. ſick; and afterwards in the Patent it was 


| 1:5 ogy \ granted, that the Preſident of the College 
© © *?. ſhould ſue and be ſued in Behalf of the 
College, brought an Action againſt Doctor 

Salmon, upon the Statute for practiſing with- 

| out Licence under the Seal of the College; 
and it was controverted, whether it ſhould 
be brought by the Name of the Preſident 
N and College, or by the Name of the Prefi- 
| dent; and the Court allowed to ſue by ei- 
| ther, and ſo were the Precedents; for tho 
it 
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„was a rare Inſtance, that the Corporation 
y Whould be N by one Name, and 

„ Jave Leave to fue by another Name; yet 

. Wyhcre it is ſo, it is very natural and proper 

t g well by the original Name; for by this 

of Wicy are inſtituted as a Body Politick; as by 

n Ihe Name that they have an expreſs Power 

.f ſuing by. 

e Secondly, If it be wholly miſtaken; it is 2 Inſt. 666. 
y Wo be known, that ſome have held, that; ug 
at When a Politick Perfon is im leaded, to 

x Name him by the Name of his Politck Ca- 

e Nacity, is ſufficient, and that this will ſerve 

ir Unſtead of Chriſtian and Surname, becauſe 

r, Ne is not to be diſtinguiſhed from natural 

of Merſons, fince as a natural Perſon he is not 
npleaded; but it is enough to diſtinguiſh 

o- im from all other Corporations. 

- Others have taken this Difference: Where 2 Inſt. 666. 
y- Where is a ſole Corporation, the Chriſtian 

as Name ought to be laid in the Declaration; 

ge Is where a Fee-Simple is lodged in one Per- 

on, as John, Biſhop of Canterbury, Thomas, 

or HAbbot of D. 
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h- But where the Corporation is aggregate of 
e Many capable Perfons, as Mayor and Com- 
1d Wnonalty, Dean and Chapter, Se. none of 
nb When in Pleading are named by their proper 
fi- Nhriſtian and Surname. | 


And the Reaſon was before hinted at, 
0 ecauſe in the firſt Caſe the Death of the bu 
it 8 
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dividual is a good Plea 1 in Abatement ; for 
new Succeſſor comes in his Place, that W 
not Party to the former Writ. 
But Bodies aggregate are immortal an 

1nvariable, and therefore the Parties to 
firſt Writ are always the ſame ; but all: 
agreed, that if a Corporation be 1mpleade 
that the Name of the Body Politick come 
inſtead of the Surname ; for that is not ne 
ceſſary to diſtinguiſh him as an Individu 
or as a Corporation, and there a Writ broug 
by or againſt the Biſhop of Canterbury, omi 
ting the Surname, is good. 

Secondly, There is a Difference betwee 
Writs, Declarations, &c. and Obligations 
and Leaſes; for that if the Name of a Cor 
poration be miſtaken i in a Writ, anew WI 
may be purchaſed of common Right ; bu 
it were fatal, if miſtaken in Leaſes and Obl 
cations, and the Benefits of them would b 
wholly loſt ; and therefore one ought to be 
ſupported, and not the other. John, Abbo 
of M. granted Common of Paſture to J. 
by the Name of William, Abbot of W. thi 
is good enough cauſa qua ſupra. 

1. if N had — thus miſtake 
in a Writ, it had been fatal, 

A Corporation was inſtituted by the Nam 
of Prefecti & Guardianorum Naupegorum 


Rederi ge; _— an Action is brought again 
the 


of the Court of Common Pleas. 


them by the Name of Prefect: Guardi ani & 

&11, and accounted bad. 

do if a Writ be brought by Hugh, Prior 
| of Coventry, this is too general, and ſhall 

abate, but in a Leaſe ſo made, had been 


good. 


Name, and afterwards miſtaken; as if Judg- 


Mayor or Commonalty, and Citizens ſhould 
recover the Debt, and 6 d. Coſts eiſd major 
& Communitat', omitting Civibus, this was 
allowed Error, . 

Of the State, Place of Abode, and Dig- 
wh or ſome Periphraſis or Circumlocution, 

by way of neceſſary Inducement. 

Firſt, As to the State, Place of Abode, 
and Dignity. 

State is defined by the Cvilians, the Ca- 
pacity of moral Perſons; for as natural Per- 
ſons have a certain Space in which their na- 
tural Exiſtence is pleaded, and in which 


Perſons in a Community a certain State or 
tell Capacity in which they are ſuppoſed to exiſt, 
to perform their moral Acts, and execute all 
md civil Relations. 
jg How far it is neceſſary to take Notice of 
ul the State and Dignity, — Place of Abode, 
ens here to be conſidered. 


Firſt, In Judiciary Forms. 
Secondly, 


they perform their natural Actions; ſo have 
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If the Corporation be named by their Cro. Car. 574: 


Healing and 
Mayor of 
ment be given in an Action of Debt, that the "3g 
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2 Inſt. 666. 


Theol. 35 · 
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_ Secondly, In Contraks, 
Firſt, In Judiciary Fortns ; and here fie) 
it is to be diſtinguiſhed between Names 9 


7 H- 0-29: Dignity and — of Worſhip, that we. 


Fitz. Br. 480 
258, 259, 
© 89 


Hale ſuper 
Lit. 3. 


6 E. 4. 19. 


2 H. 4. 7. 
Theol. 50. 


Show. 392. 


Dy. 88. 


2 Inft. 666. 


198. may {ce what was the Common Law in theſ 


Caſes; Names of Dignity are Marks of Dj, 
© ftinction impoſed by publick Authority, and 
they always make the very Name of the Pet. 
fon to whom they are given: And they ay 
of two Sorts, either of ſuch Marks of Dj. 
ſtinction as exclude the Surname, ſo that 
the Perſons may not ſeem to be of any com- 
mon Family, and ſuch are the Names of 
Eafls, Dukes, &c. that exclude their Sur- 
names, and by them the Parties muſt plead, 
and be impleaded ; otherwiſe the Writ 
abates. 
Secondly, They are ſuch Marks of Diſtinc« 
tion as are always impoſed by the ſupreme 
Power, and are Parcel of the Name itſelf, 
but do not exclude the Surname; ſuch as 
Knight, Baronet, Banneret, &c. fince thee 
are impoſed by publick Authority, in Decla- 
rations and Pleadings they could not be 
omitted; ſo that if the Capias be awarded 
againſt 7 S. Knight, where he is a Baro- 
net, it is void ; for they are not of the ſame 
Names, and therefore ſhall not be intended 
the ſame Perſons. 
But Names of Worſhip, ſuch as Eſquire, 
Gentlemen, and Yeomen, ſince they arc only 
Names 


of the Court of Common Pleas. 237 
Names of Diſtinction in popular Uſe, not 

cven by the publick Authority of the ſu- 

eam Power, the Law does not account 30 E. 1. 


em Parcel of the Name, and fo they were Theol. 
pot neceſſary at Common Law in Declara- | 


weft ons and Pleadings. 
ele The ſecond Sort of Additions are of 3 Hale 99 90. 


ire Periphraſis, or Deſcription, and there 

ng re two ſignal Inducements to a great many 

er. actions. 

" Fir, As Heir. Secondly, As Executor or 

\dminiſtrator. | 

Firff, Heir; and here it is to be eonſi- 

ered, | 

Hit, Where the Inducement is miſtaken. 

177 Where it is varied from. | 
Firft, Where miſtaken ; and here the Di- 

gt) is, where the Inducement is neceſſa- 

, and miſtaken, it 1s fatal to the Action; 

herveſe, whore the Inducement is not ne- 

eſſary, but Surpluſage only; as if an Action 10 Ed. 4. 12, 

Detinue of Charters be brought againſt 
{. C. and the Writ is Præcipe J. C, fit 

5  hared of R. C. and he 3 of a 

kilment to the Defendant himſelf the 

hefendant pleads, that he was Son and 

leir to W. C. and not to R. C. this is 


% good Plea, becauſe he was charged with 
. n Injury done by himſelf; but if he had 


en charged upon any Covenant of his 
nceſtor, as his Repreſentative, there the. 
Peri- 
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Cro. El. 333. 
Anneſley and 
Stokes. 


Hale ſuper 


. 


Poſſ. 25. 
El. 242. 
Woodeygate 
and Audley. 


1 Saund. 111. 
Dean, &c. v. 


Guiſe. 


The Hiftory and Practice 
Peri phraſis muſt have been rightly formed; 
for = the Plaintiff doth not intitle 
himſelf to his Action, and there this had 


been a good Plea. 
Secondly, Where it is vatied, this is fatal, 


as if the Writ be againſt the Son and Heir | 


apparent, and the Declaration againſt the 
Son and Heir generally, this is not Good 
and for ſuch an Error Judgment may be re 
verſed; ſo a Declaration againſt Heir, ant 
Judgment againſt Son and Heir apparent 
ſhall be reverſed. | 

Secondly, Executor; and it is to be know 
that if this Inducement be not at firſt in: 
Declaration, yet if it afterwards appears tha 


the Party is charged as Executor, this is ſuf 


ficient; as if an Action of Covenant 0 
brought againſt J. S. Executor, and be no 
named at firſt J. S. Executor of the | 
Will and Teſtament, but afterwards it 1 
ſhewn that the Teſtator did covenant anc 
bind himſelf, his Executors, &c. and mad: 
FJ. S. his Executor, and died, and afligns: 
Breach, this is ſufficient without a form: 
Nomination. In Debt brought againſt 
Executor of the Will of .C. the Defendan 
pleads that C. made 4. his Executor, and 


| died, and demands Judgment of the Writ 


the Plaintiff replies, that A. before any Pro 
bat of the Will died, and that the Defend 
ant a the Will, and the Writ wa 


abated 


of the Court of Common Pleas. 


bateC, becauſe fince the Executor in this 

iſe is reſiduary Legatee, and died before 

robat, the Executorſhip of his Goods ſhall 

e committed to his Executor as Admini- 

&::tor of the firſt Teſtator cum Tęſtamento 

mexo; and therefore he ought not to be 

targed as Executor, but as Adminiſtrator 

 bonts non of the firſt Teſtator. | 

If A. makes B. his Executor, and dies, Vide Hob. 
proves the Will, and makes C. an Infant * 
xecutor, and dies, Adminiſtration durante yy ns a5 F 
or tat” generally committed to D. D. Ford, he may 
all not be charged as Adminiſtrator duran' be charged as 
nor tat, as to the Affairs of the firſt of woman mig; 
eſtator; but if the firſt Executor be reſi- Executor in a 
ury Legatee, D. ſhall be charged as Ad- e eee 
iniſtrator de bonis non of the firſt Teſtator. for. 
But if the Executor be not reſiduary Le- Cro. El. 211. 
re, and dies Inteſtate, Adminiſtration ge 

W's non is to be committed to the next of 

in to the firſt Teſtator. 

Secondly, What new Laws are introduced 

the Statute of Additions in the Time of 

B it was perceived that the Chriſtian and 

mame were not ſufficient Determinations 

Perſons, and did not ſufficiently avoid the 

nfufion that might happen by the Miſtake 

Perſons ; and an innocent Perſon might 

don Proceſs of Excommunication be di- 

aned, upon having the ſame Name with 

J e real Defendant; and by 1 H, 5. it was 

enacted, 


va — 
— —— — — © ee. %, ga 
: _ , _— : 0 * 
e wt ec 
wc... - P 
* -« - * * — — * 


1 240 


2 Inſt. 665. 


Cro. El. 312. 


Oro. Jac. 14. 


Moor 748. 


— . ́ — oy 


ant in; to prevent the Expence as well : 
the Delay, on theſe Occaſions, it is enact 


7 Co. 30, 31. ſtand good and effectual, the Death of ti 


The Hiſtory and Pradkice 
enacted, that in all Perſonal Actions, Ay 

peals, and Indictments, there ſhould be addel 
to 2 Name of the * their Eſtate 
Degrees, Myſtery, and Place of Abode 
and ſo by this Law the Name of Worſhi 
was made equally neceſſary in theſe Action 
as the Name of Dignity was before. 

Firft, It is to be known, that the firſt do 
not extend to the Names of the Plaintiff, f. 
they were in no Miſchief or Danger to | 
miſtaken. 

The Plaintiff in the Obligation was name 
F. Tor naigb of Fenton in Cont Norfolk An 
mig, and in Debt he declares by the Nam 
of 7. Thornaigh Armig only ; this is we 
enough, being on the Part of the Plaintiff 
but otherwiſe it had been on the Part of 
Defendant. 

AtCommon Law, upon the Demiſe of 
King, all Suits depending in the King 
Courts were diſcontinued, ſo that the Pleac 
ings were obliged to commence new Action 
or to have reſummons or Reattachmen 


and the former Proceſs to bring the Defenc 


3 E. 6. c. 7. that all Suits pending betwee 
Party and Party, ſhall not on the Demiſe 
the King be diſcontinued, but that they (ha 


King unn : but in all 4 
wat 


2 


of the Court of Common Pleas. 


when the King is only Party, or when the 
Information is am pro Domino rege quam pro 
ihſe, and the King dies before the Judg- 
ment, all the Proceedings on the Informa- 
tion are loſt; becauſe that King who was 
Party is dead; but the Information or In- 
dictment ſhall ſtand.; for as there are ſeveral 
penal Statutes which are to be proſecuted 
within a limited Time, which would be 
loft, if the Information which was brought 
in due Time was abated, the Law will not 
permit that the Act of God ſhould protect 
thoſe from being puniſhed, who had broken 
the Laws, pro bono publics. | 

Thus ſtood the Law until 7 Ame, c. 8. 
which enacts, that no Writ, Plea, Procels, 
or any Proceeding on any Indictments or In- 
formation, or any Offence, or any Writ or 
Proceſs, or any Debt or Account to the 
King concerning Lands, Tenements, or 
other Revenue, ſhall be diſcontinued by the 
Demiſe of the Queen, or her Succeſſors. 

That no Commiſſion of Aſſize, Oyer and 
Terminer, general Gaol- Delivery, in Aſſo- 
cation, Writ of Admittance, Writ of 5 
non omines, Writ of Aſſiſtance or Com- 
miſſion of the Peace, ſhall be determined 
after any Demiſe, for ſix Months, unleſs 
ſuperſeded. | 

That no original Writ, Writ of Vf; pris, 
Commifſion, Proceſs, or Proceeding in any 

R Court 
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Court of Equity, nor any Proceſs on any 
Office, or.. Inquiſition, nor Certiorari, not 
: Habeas Corpus, either Civil or Criminal, not 
Attachment, Proceſs for Contempt, nor any] 
ceſs, ſhall be abated by Demiſe. 


Guernſey, and to all his Majeſty's Domi- 


Of Abatement by the Death of Par- 


and yet the Plea is in the ſame Condition as 1 


ſuch Party were living, there ſuch Death 
it would be unreaſonable that the ſurviving 
Parties ſhould make any Alteration in their 
changed, it would lett Rights, but in the 


ſame Condition they were at the Death o 
the Parties; and it would be abſurd that 


the Diverſities turn. 


7e Hiſtory and Practice 


Delegacy, or Review for any Matters Ec. 
eleſiaſtical, Teſtamentary, or Maritime Pro- 


The Act extends to Ireland, TFerſey, and 


nions in America and elſewhere. 


4 


"T" HE Rule is, That wherever the Death 
of any Party happens pending the Writ, 


makes no Alteration ; for where the Death o 
the Parties makes no Change of proceeding, 


Writ; for if ſuch Writ and Proceſs were 


what made no Alteration ſhould change the 
Writ and the Proceſs ; and on this Rule, al 


The 
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The firſt Difference is in Real Actions; 1 Inſt. 139. 


where there are ſeveral Pleadings, there is 
Summons and Severance, as there is in moſt 
real Actions, there the Death of one of 
the Parties abates the Suit; but in perſonal 
and mixed Actions, where one intire Thing 
is to be recovered, there the Death of the 
Parties does not abate the Writ; and the 
Reaſon of the Difference is, where there are 
two Jointenants, and the one goes on to re- 
cover his Moiety, and the other will not pro- 
ceed, there is no Reaſon, that he that is 
willing to proceed, ſhould not recover his 
Right, ſince ſuch Tenant has a diſtinct 
Moiety, and therefore ſhould have an Action 
to recover it: But no Summons and Se- 
verance lies in perſonal Actions; as, if Treſ- 

paſs be committed in ſuch Jointenants, they 
muſt both join in the Action, for as one 
may releaſe the Whole, ſo the other may re- 
fuſe to go on, and the other cannot recover 


his Part of the Damage without him; ſo in 
Debt by an Obligation to two, there can be 


no Summons * Severance, becanſs one 5 
the Joint Obligees may releaſe the Bond, 
and therefore may not go on in the Action; 
but if a Man appoints two Men Fxectitdrs, 


there ſhall be Summons and Severance, be- 


cauſe though one of the Executors may re- 


leaſe, though ſuch a Releaſe is a Devaſtavit 


in him; but if he will not proceed at Law, 
K 2 | it 


+ 


8.5 


Co. Lit. 139. 


De Hif ory and Practice 


it is no Devaſtavit; and therefore both Exe- 
cutors being only Truſtees for the Perſon 
deceaſed, they ſhall not both be compelled 
to go on together; but if one refuſes, the 
other may bring his Action in the Name of | 
both, and have Summons and Severance; 

for otherwiſe each Co-Executor might, by 
Collufion with the Debtor and not proceed- 

ing, keep the other from recovering the A. 
ſets, and yet not create a Devaſtavit in him- 
ſelf; but after ſuch Summons and Severance 
he does not proceed for the Moiety, as in 
the real Actions; but he proceeds in that 
Action as the whole Repreſentative of the 
Teſtator, and is intitled to the whole the 
Teſtator was in his Life-time. 

From theſe Premiſſes it follows, that if 
there be two Jointenants or Copartners, and 
they bring a real Action, and one is ſum- 
moned and ſevered, the other ſhall proceed 
for his Moiety ; and if the Perſon ſevered 
dies, the Writ abates, becauſe he goes for 
the whole, in Caſe of the Death of the 
Jointenant, or of the Copartner without 
Iſſue; and it would be improper to do it on 
that Writ, whereby the Summons and Se- 
verance went only for a Moiety before, and 
the Writ cannot have a double Effect to go 
on for a Moiety in Caſe of Summons and 


Severance, and for the Whole in Caſe of 
Sur irorſip; and therefore ſince the State of 


the 


re- 
on 
led 


' 


of the Ci ourt | of C 6171111071 Pleas. 


the Things is changed by the Death of one 
of the Parties, there muſt be a new Writ; 
and it is the fame Law, if ſuch Jointenants 


ſhould Fa an, * Summons or Sever- 
ance, 


r ſince both by the Writ might by 


Poſſibility recover their Moiety, they ſhall 
not go on for the Whole in Caſe of Survivor- 


ſhip, 


becauſe the Words and Effects of the 


Writ at the Time of its firſt Purchaſing, was 
that each might recover his Moiety : ; and 
therefore a new Writ muſt be purchaſed to 
enable one to proceed for the Whole. 

But in perſonal and mixed Actions, where 
there is Summons and Severance, the Plain- 


tiff goes on for the Whole; there if one of 


them dies, yet the Writ ſhall not abate, be- 
cauſe they go on for the Whole after Sum- 


mons and Severance; 


and if they were to 


have a Writ, it would only give the Court 
Authority to go on for the Whole. 

If an Action be brought in an Inferior 
Court againſt a Feme Sole, and pending the 


Suit intermarries, 


the 


and afterwards removes 


Cauſe by Habeas Corpus, and the Plain- 


tiff declares againſt her as a Feme Sole, ſhe 
may plead Coverture at the Time of the 


Suing 


the Habeas Corpus, becauſe the Pro- 


credings are here de News, and the Court 
takes no Notice of what was precedent to 


the 
the 


Habeas Corpus; but upon Motion on 
Return of the Hobeas Cortus the Court 
R Will 
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— — 
3 4 2 = * 
1 As — W . 


of , A 
1 — ð 7 ˙ TIO 


8 
Ne 
* 


246 


1 7» 
1. 
o 


Baron & Where the Huſband has abjured the Realn, 


4 » 


me 


Idem. 


0. Lit. 133. . 


Co. Lit. 133. 


had any 
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will grant a Procedindo; for though this be 
a Writ of Right, yet where it is to abate a 
rightful Suit the Court may refuſe it, and the 
Bail below, to this Suit, which by this 
Contrivance he is ouſted of, and potlibly by 
the ſame Means of the Debt. 

Iere is one Caſe, where the Feme ven 


ſhall ſue and be ſued as a F-me Sole, 


or is baniſhed ; for then he is civiliter nur- 
tuus, and the Huſband being diſabled to ſue 
for the Wife, it would be unreaſonable that 
ſhe ſhould be remedileſs. 

And it would be equally on thoſe, wh 
Demands on her, that not being 
able to have any Redreſs from the Huſband, 
they ſhould not have any againſt her. 
| i ſeems likewiſe, that a 1 Fee Covert, if 
ſhe is a Farmer to the King, may likewiſe 
ſue without her Huſband, it being for to 
preſerve the publick Treaſure, 

But theſe Caſes of Coverture are not to be 
extended to the Queen ; for ſhe is of that 
Dignity in Law, that ſhe may ſue in her 
own Name ; for ſhe has a ſeparate Property 
diſtin from the King her Huſband, and 
the Subject may have Remedy againſt her 
without applying to the King ; for he being 
employed about the ardua Regn is not to be 
interrupted by any Thing, that does not 
immediately relate to himſelf 


Tho 


of the Court of Common Pleas. 247 


The next Thing to be conſidered, is when 2 H. 6. 4. 
the Writ is abated de facto, and where it is Dr. pri 
only abateable, and here the general Rule is, 
when the Writ de facto abated ; as if an 
Action be brought againſt a Feme Court as 
Sole, this makes another Man's Property 
lable, without giving him an Opportunity 
of defending himſelf, which would be con- 
trary to common Juſtice; and therefore the 


Writ is de facto abated. 
But the Writ is then abateable, when it 32 H. 6. 4. 


muſt be abated by Pleading i in Time, or the Pr. PIit. 3. 
Writ ſtands good ; thus Coverture ater the 


Writ purchaſed muſt be pleaded pot wt” 
Continuationem; for the Huſband is at- 


tached with the Action, and therefore 

muſt plead in Time; as the Wife cannot 

by her own Act deſtroy another Man's 

Action, nor the Huſband, unleſs he comes 

in Time, for the Action was well com- 
menced. 

Thus, if a Writ be brought to the Da- Palm. : 270, 

mage of 40 1. and declares ad Damm 200 l. 271. 

the Verdict gives 30 J. this is no Error after 
Verdict; for the Writ is not abated de fads, 


but only abateable. 
Let us now conſider what abates the Writ 


n toto, and what in Part only. 
And the general Rule is, That ehotover Dr. prit. 4. 


proves the Writ falſe at the Time of ſuing it 22 k. 4. 


wut ſhall abate the Writ intirely ; as if it ap- _ 
KA - Pears ; 55 


3 


248. 


22 E. 4. 4. 
Raſt. Ent. 


305 
Dr. 


Dr. pl'it' 7. 
81 H. ©. 4- 


1 Bulſt. 1. 


plit'. 


he has no Caſe of Action for Part. 


and the other takes the whole Tenancy on 
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pears. on the Plaintiff's. own. Shewing, that 


Thus, if an Action of Treſpaſs be brought 
againſt two Defendants, and the one pleads, | 
that the other was dead Die Impetrationi 
brevis, or that there is none ſuch i Rerum 
Netura, the whole Writ ſhall abate ; for it 
is the Plaintiffs Fault to abuſe the Autho- 
rity of the Court to call in a Man that was 
dead ; and it was no leſs an Abuſe of the 
Proceſs to iſſue it againſt a feigned Perſon. 

But if one of the Defendants die, pending 
the Writ, this ſhall not abate the Action 
againſt the other Defendant ; for this is the 
Act of God, &c. and no Fault in the Plain- 
tiff; but this Falfification of the Writ muſt 
be in a material Point; for in a Præcipe quod 
reddat againſt two, if one pleads Nor-Tenure, 


himſelf, the Writ ſhall not abate in the 
Whole, but ſtand good againſt him that has 
accepted the Tenancy, becauſe he is a pro- 
per Defendant to the Action, and the Non- 
Tenure of the one does no Way prejudice the 

other Defendant. | 5 
But if there be two Executors, and one 1s 
named of D. and ſays he is of C. the Writ 
ſhall abate againſt both, becauſe they are 
both the Repreſentatives of one Perſon, and 
muſt both be legally ſummoned; as they 
are bota but one Perſon in the Eye of the 
| Law, 


that 


aln-, 


uſt 


ure, 
7 ON 


the 
has 
pro- 
Wa- 


the 


le 15 
NV rit 


are 


and 


hey 
the 


1; 0 


bough the Defendant's Plea i 


of the Court of Common Pleas. 


Law, the Plaintiff cannot proceed: againſt 
e one without the other; but in this Cafe, 
he other Defendant will be obli ged to plead, 
in Abatement. 
all be firſt determined; and if it be found 
or him, ſhall abate the Writ in totd. 


Damages given where nothing but the Free- 363. 
hold was in „ e and if the Tenant 


Plaintiff could not aver his Writ, and ſay he 331. 
as Tenant; for by this Plea the Tenant 
liſclaims all Right to the Land, fo that he 

an never put up any Pretenſions or Demands 
precedent ' to his Diſclaimer, and the De- 
andant is immediately put into Poſſeſſion 

of his Lands, which was the only Intent of 

his Writ, & fruſtra fit per Aura quod fer 
oteft per pauctora, 

But where Damages were to be recovered, 
Non-Temure with Diſclaimer was no Plea, 
for he might injure the Demandant, ſhould 
he be arreſted of his D which the Ibis. 
Law gives him. 

But where the Non-Tenure was en z ler. 
Diſclaimer, the Plaintiff could either aver 331. 
his Writ, or take Judgment at his Election; 
for if the Demandant would take upon him, 
that the Tenant be Tenant to the Frechold, 
he _ put it in A upon that 
Writ, 
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Antiently in real Actions, there was no Co. Lit. 362, 


pleaded Non-Tenure and Diſclaimer, the; Lev. 330, 


220 
* — 
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Writ, and the Entry is Suo pericubo bali. 


Znde Each | 
' At Common Law Non-Tenure of Para 


abated the whole Writ, for this falſified th 
Writ, which alledged the Defendant to | 
Tenant to the whole. 

But it was thought very hard that a Wri 
which was good in Part, ſhould be total 
deſtroyed by this Plea ; and therefore 251 
3- 16, the Writ was abated only for 
Part of which Non-Tenure is alledged. 

But at Common Law, when Norn-Teny 
of Parcel was pleaded, the Tenant was | 
ſhew who was Tenant, for they would nd 
' ſuffer a Writ that was good in Part to | 
wholly deſtroyed, except the Tenant ſhewe 
the Demandant how he might have a bett 
Writ. 

But where Nen-Tenure of the whole Land 
#4 pleaded, the Tenant's Plea will be good 
without ſhewing who is Tenant, for he 
brought into Court to anſwer a Demand 
which he ſeems to be no Way privy to, bu 
utterly diſclaims. 
From this Statute aroſe the Diſtinctions i 
our Books, but though a Plaintiff canne 
deſtroy, yet he may abridge his Demand. 

For fince the Defendant's pleading Nor 
' Tenure as to Parcel, was not to abate thi 
whole Writ, but to ſtand guoad the othe! 


Part; there ee if the Plaintiff had entere 
| into 


, 


hab 


Par 
hed th 
t to 


2 Wri 
total 
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of the Court of Common Plas. 
o Part, and the Defendant had plead 2d 
is Entry to abate the whole Writ, it would 
have been a good Plea, for it amounted 
more than that the Tenant remained a 
enant to; and when the Plea was over- 
ed, it was of neceſſary Conſequence that 
e Demandant ought to abridge ; for fince 
e Demandant could go on with the Re- 
winder of his Writ, after ſuch Plea he may 


on originally, 


e Manor of Dale, if the Demandant en- 
xs into any Part of it, he reveſts the whole 
eehold in himſelf, and conſequently the 
enant may plead a Non-Jenure in the 
hole, which abates the Writ ſince, as well 
© Wbcfore the Statute. 

Land 
00d 
he i 
man 
o, bu 


d the Demandant enters into Six, this is * 
ut an Abridgment of his Demand. and i is 140. 
more than Non-Tenure of Six Acres. ſo 

at the Writ ſtands good; and formerly 

ey made this Diſtinction, that if a De- 
andant brings a Writ for two ſeveral Ma- 

ors in two ſeveral Vill, and entered into 

ne, this abated the whole Writ; for they 
cre looked upon as two ſeveral Demands, 

e thi$'d the deſtroying one entire Demand was 
othe! Deſtruction of the whole Writ, being not 
teredF!ped by the Statute, but left as if it was at 


intaftemmon Law. 
But 
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ol. 76. 
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Thus in Formedon in the e for 4 . 


H. 9:16. 
Do ct. pl'it. 5. 


But if the Formedon be for Twenty Acres, Do. plit. 5. 
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But if the Demand was for two Manor; 
the ſame Vill, they looked upon them bo 
to be but one Demand, being both but Pe 
cel of the ſame Place of which the Vill wi 
the Total; and therefore the Defend: 
could not plead the Entry into one of th 
Manors in Abatement of the whole Writ 
the Plaintiff might abridge his Demand gu 
one of the Manors, and proceed for th 
only. 

But the better Opinion ſeems to be, th | 
though the Manors be in two ſeveral Vi 
yet the Plaintiff by entering into one dof 
not abate the Writ, becauſe they took 
Demand of the Writ as the Total, and i 
ſeveral Demands of the Writ, not as MW 
many independent Demands in the Wr 
and then the Entry into one created a N 
Tenure of Parcel, which was no good Ple: 
and therefore the Plaintiff might well abr 
_— 

Hence it is, that this Abridgment do 
not extend to perſonal Demands; for t 
Statute, from whence the Conſtitution aro 
extends only to real Actions, and not 
Perſonal ; therefore if in Debt the Defent 
ant pleads that ſince the purchaſing 
Writ, the Plaintiff has received Part off 
Debt, the whole Writ ſhall abate, beca 
it appears the whole Money! is not due, a8 


of the Court o, Common Pleas. 253 
he Writ is demanded, which-he had alrea- 


jy begun in a Court of Juſtice. 
But if a Debt be brought on an Obliga- Doct. pl'it. 6. 
on to deliver Twenty Quarters of Barley, 3 Cre. 283. 

W is no Plea to ſay, that pendente plito the Ble — = 
antzff had received Fifteen Quarters, for is helped after 

e Delivery of the Corn is collateral to the boron 0 
ond, the Conditions not being fulfilled, , 5 
he Penalty i is ſtill in Force. 

The Caſe of Duppa and Mayo, the Plain- 1 Saund. 182. 
F declared for Arrears of a Rent-Charge, le 73. 
nd demanded a larger Sum than was due to 
im upon his own ſhewing, by 7 /. 10s. 

e Defendant pleaded a bad Plea, and the 
antiff had Judgment for his whole De- 
und; but perceiving his Miſtake on the 
ntry of the Judgment, he releaſes the 7 /. 
05. and it ſeems to be a good Releaſe, and 
hat it was not a Falſification of his Writ, 
ut rather an Affirmance; but in the Argu- 
nent of that Caſe, if the Defendant had 
ken Advantage of it in due Time, it would 
ave abated the Writ. 

So if the Demandant enters into any of the Dog. = 5. 
nds, pending the Writ, he ſhall abate the & 3 
rit in toto. = a 5 ; 
When the Defendant pleads a Matter Moor 466. 
hich gives the Plaintiff a better Writ, he ow mY 
all abate the other; as if 1 Treſpaſs be be found by 
rought by one Tenant, the Defendant may Jury. 
ad that he was Tenant in common withs 
Stranger ; 
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Stranger; for this falſiſies the Plaintiff's Dy 
mand, and ſhews. that Le has no Right 
the Action he has commenced, 

ii there be two or more Plaintiffs, a Dj 
ability | in one of them {hall ſtop the othe 
Proceedings on their Writ ; for as they hy 
made it a joint Demand, the Defendant | 

diſabling one of them, ſhews the others hy 
no Right to proceed, for they cannot all x 
cover, and the Writ has ſuppoſed them 
to have an equal Right. 

When the Writ doth abate by the Pl 
of one for want of Form, it is abate 
guoad the reſt, although they have pleaded 
—_— -- | 

If a Man pleads a Joint Tenancy, or { 
veral Tenancies, or ſole Tenancy, this is 
good Plea in Abatement ; for though ti 
Freehold 1s acknowledged to be in the I 
fendant, yet if he has not the Freehold int 
ſame manner as he is ſuppoſed to have it | 
the Writ, it is a good Plea to the Writ, a 
the Reaſon 3 is, becauſe he cannot dereigni 
Title to the Freehold in any other mann 
than as he then holds it ; and therefore if 
Plaintiff doth not implead him in the 1 
ner he then holds it, the Plaintiff uſed to pu 
chaſe a new Writ, which brought no gre 
Hardſhip in the old Times when the Inf 


dations were publick, and every one eit 


of the Court of Common 8 


knew or might know how the feudal Tenant 
held. 


Hence it is, that in ſuch Pleas the Te- — 32, 33, 
ant muſt eicher ſhew a Title, or vouch over Lu. 11, 12. 


WM; well as plead to the Writ, becauſe the 


Defendant does not ſhew the Neceflity he 
has to uſe ſuch Plea. unleſs” he pleads over, 


nd he ſhall not only anſwer the Demand of 


he Plaintiff with ſhewing ſuch Neceſſity, 


Ince the meer ſhewing he holds in another 
anner would not be ſufficient to compel 


he Plaintiff to begin again his Demand to 
Lands which the Defendant owns he holds, 
mleſs the Defendant ſhews that he could 
ot come to his Title but in the manner ſet 


orth in his Plea. 
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The next Thing to be confidered of is 9 H. 6. 12. 
men a Writ is abated by Matter of Record Det. pee. 


nd here the general Rule is, That whenever 


appears on the Record, that the Plaintiff 


s ſued out tao Writs ogainſt the ſame De- 
mdant for the ſame Thing, the firſt not being 
etermined, the ſecond Writ ſhall abate ; for 
e Law abhors Multiplicity of Actions, and 
mill not allow that a Man ſhall be twice ar- 
ſted, or twice attached by his Goods for 
e fame Thing; for if ſo, he might ſuffer 
pfnttum. 

And it is not neceſſary that both Writs 
bould be pending at the Time of the De- 

ndant's pleading in Abatement; for if there 
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4 H. 6. 24. 
Doct. pl'it. 


10. 


3H. 7. 3, 4. 
Doct. pl'it. 


10. 


DoR. pl it. 


12. 


Eodem. 


mination of the firſt. 


ſame Lands. 


ſued 


for a different T hing from what he deman 
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was a Writ in Being at the Time of ſuint 
out the Second, it 1s plain the Second wx 


vexatious and ll ab initib; and therefor 
could not be rectified by a ſubſequent Deter 


But then it muſt appear plainly to be ſb 
the fame Thing, for. an Aſſize of Lands 
one County ſhall not abate an Aflize j 
another County, for theſe cannot be t 


But a For medon in Rent may be plead: 
in Abatement of a For medon of the fan 
Manor whence the Rent iſſues, & vice verſ 
becauſe the Plaintiff cannot have a Man 
and the Rent iſſuing out of it; and then 
fore the ſecond For medon is apparently ve 
atious. 

In general Writs, as Covenants, Detinu 
and Aſſize, where the Special Matter is n 
alledged, and the Plaintiff is Nonſuzted | 
fore he counts, though the ſecond Writ w 
pending the other, yet the Formed 
ſhall not be pleaded in Abatement, becau 
it does not appear to the Court that it » 
for the ſame Thing, for the firſt Writ bei 
general, the Plaintiff might have declan 


by the ſecond Writ. 
But when the firſt Writ is a Special W 
and ſets forth the particular Demand ; as 


a Pracipe quod reddat, &c, there the Co 


of tb Court of Common Pleas. 257 
can readily ſee that it is for the ſame Thing ; 
and therefore the Plaintiff ſhall be nonſuited 
before he counts, yet the firſt ſhall abate the 
ſecond Writ, it being g apparently brought for 
the ſame Thing, 
The Law is ſo watchful againſt all vexa- 
ds i fous Suits, that it will neither ſuff'r two 
WM actions of the ſame Nature to be pend- 
ing for the ſame Demand, nor even two 
Actions of different Nature. | 
Therefore it is a good Plea in Treſpaſs, 8 H. 6. 27. 
that the Plaintiff has brought Replevin for 3 
he ſame Thing, becauſe in both Caſes Da- 
mages are to be given for the Caption. 
But then there muſt not be more Defend- Eodem. 
nts in Treſpaſs than in Replevin, or elſe it 
annot ſquare with the Averment that it is 
ma eademg; Captio. 


r is So in Aſſize of Darren Preſentment, a Hob. 184: 
ted Hare impedit depending for the ſame Pre- 
'rit wiffatation is a good Plea. 


In a Qyare impedit brought by the Earl tbid. 237. 
Bedford againſt the Biſhop of Exeter & 

, the Defendant pleads the Plaintiff had 
L. another Qare impedit againſt the 

e Biſhop for the ſame Preſentation: which 
| Fn depending and undetermined, with an 
verment that it was the ſame Plaintiff 4 
Fodance, and Diſturbance ; the Earl re- 
es, that fince his former Writ purchaſed, 
| 6 ſame Church being ſill void, he pre- 
8 ſented 
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Salk. 2. 


how. 169. 


from having Execution, fince he admitt 
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ſented Henry Curtis to the Biſhop, who re- 
fuſed him, which is the Diſturbance he now 
complains of, and Traverſe that it is the 


ſame Diſturbance on which both Actions 


Were brought - the Defendant demurs ; and 
ruled, the Writ ſhould abate, for though 
there muſt be a Diſturbance naturally to 
maintain the Action, yet the principal Effect 
of the Suit is to recover the Preſentation; 
for the Nature of a Quare impedit is to be 
final on Nonſuit or Diſcontinuance, which 
this would defeat; for by this Rule the 
Plaintiff might bring a new one withoit 
leaving the former Suit. 
And though in this Caſe there was a nei 
Defendant, yet the Writ abated, becauſ 
there were two Qare impedits againſt thi 
fame Man; and therefore a freſh Defendin 
could no more enable him to bring a ſecon 
Duare impedit, than a new Diſturban 
could. 
Nothing ſhall be pleaded in Abatement 
a ſecond Scire fac upon a Judgment, 
was pleadable in Action; for it would | 
unreaſonable he ſhould diſable the Plaint 


him able to have Judgment ; all Matters 
and before the Writ muſt be pleaded. 
Abatement, for no Advantage can be tak 

of it by Error. 
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But otherwiſe it is where it is after the 
Writ, 

There is Difference between Original and Bro. Faux 
Judicial Writs, that in the former Matter of Lin 48. 


100 
the 


ions! 


and Form abates them, as well as Subſtance; er - 3 by 
ugh aliter in the later; Er if the Subſtance be 14. 


y. 0 good, the want of Form will be aided. 
eck In Pleas of Abatement which relate to the Salk. 6. 
tion Perſon, there is a Neceflity of laying a Ve- 
0 beſſ wie, for all ſuch Pleas are to be tried where 
rich the Action is laid. - 
4 the If the Defendant demurs in Abatement, Idem 220: 
thou the Court will give a final Judgment, be- Moor's Caſe 
tauſe there cati be no Demurrer in Abate= /9 _ _ 
ment ; for if the Matter of Abatement be where reply 
dior, it muſt be pleaded; if intrinſick, after Judg- 
the Court will take Notice of it themſelves, CE "9 
If the Plaintiff demurs in Bar to a Plea in 8K. 218. 
Abatement, he diſcontinues the Suit ; be- 
eſe he does not maintain the Writ. 
On a Plea in Abatement no Advantage 

an be taken of the Errors in the Declara- 

ion, for nothing but the Writ is then in 
ld Queſtion for nothing elſe is pleaded to. 
Plain When! a Writ is brought for two Things, Godfrey's ; 
dmitſhnd it appears the Plaintiff cannot have any Caſe, 
atters ther ion for one of them, the Writ , rg 
aded hall ſtand for the Part which is good; but 
xe talwhere it appears he can have another Writ 

In another Form for one, there the whole 
cit ſhall abate ; when there can be no 
S 2 bet ex 


2 ne 
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Allen 34. 


Reeves v. 
Butler, 


Gil. R. 195. 


pedits to be brought for the ſame Preſentation, 


fallo Clamore; if he did prevail, then the 
Detention of the Plaintiff's Right; but thu 
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better Writ brought for that Parcel, it ought 
to continue; but if another Writ could be 
brought for the Parcel, it is bad, and ought 


to abate in foto. 
If a ſecond Writ be how ght E 72 the 


ſame Day, the former is ng it ſhall be 


deemed to be ſued out after the ne 


of the firſt. 
The Court will not allow two Pare * 


(viz.) a Second by the Defendant againſt 
the Plaintiff, when there is one pending in 
Court by the Plaintiff againſt the Defendant; 
Et fic in Brevi de Partitione, becauſe the 
Defendant can have the fame Remedy on 
the firſt Writ, as he could on the ſecond. 


CHAP. XVIII. 
*F Co is. 


H ERE + was no doch Thing as Cofts 
of Suit at Common Law ; but if the 
Plaintiff did not prevail he was amerced pro 


Defendant was in Miſericordia for his unjuſt 
made the Plaintiff no Amends for the Coſts 


that he had laid out of Pocket in obtaining 
2 15 


of the Court of C. 21mmon Pleas. 


Perſon recovered Damages in a Plea perſona 
or mixed, he ſhould have his Coſts, which 
was the Original of Coſts de Incremento; 
for then Damages were found by the Jury ; 
and it was thought no Diſhonour to the 
Court, to tax the moderate Fees of Counſels 


In- ind Attornies that attend the Cauſe; fo 
ion, Matters ſtood for the Plaintiff till 43 EZ. 
unlt I cop. 6. where it was enacted, that if upon 
g n Action perſonal to be brought in any of her 
ant; WW Majeſty's Courts at Weſtminſter, not being 
the for any Title, nor Intereſt of Lands, nor 
y ON concerning the Freehold or Inheritance of 
d. Wany Lands, nor for any Battery, it ſhould ap- 


pear to the Judges of the ſame Court, and 
Js ſignified or ſet down by the Juſtices, be- 
tore whom the ſame ſhall be tried, that the 
Debt or Damages to be recovered there in 
tne ſame Court ſhall not amount to the Sum 
0405s. or above; that in every ſuch Caſe 
he Judge and Juſtices, before whom any 
uch Action ſhall be purſued, ſhall not 
ward for Coſts to the. Party Plaintiff any 


Coſts 
if the 
d pro 
n the 


1njuſ 


bebt or Damages ſo recovered ſhall amount 
onto, but leſs at their Diſcretions. By this 
it thaw no Doubt they intended to bring back 
Coltsll perſonal Actions into the Courts Baron, 
unnerCounty Courts; but they did not effectually 
hi} — d 


his Right; ſo it ſtood till tht Statute of 


Glouc,” cap. 1. but by that Statute, if any 
12 Inſt. 288. 


greater or more Coſts than the Sum of the 


261 


* WF 
—— — ES 


— 
Se 


\ 
* ” * * 4 — *X 2 
— 8 , > n 
. "ths * 1 T a SE 
_— - 
— „ . — —B —— —2 2 4 
w * 157 Pe 


r 


—C Qq{{ m ⁵— M ce 
he * * 


more effectual, that in all Actions of Treſ. 
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do it; for as the Law was worded, it did 
not take away Caſts de Incremento from the 
Courts of Weſtminfter, if the Damages were 
under 40 f. but they only gave a Liberty to 
the Judge, where Damages were under 40, 
to certify againſt the Plaintiff having Coſts, 
unleſs in Caſe of Battery, or where Title of 
Freehold or Inheritance came in Queſtion; 
but becauſe it was hard, that when a Man 
had aſſerted his Right, he ſhould pay Coſts 
for it ; and that if one injured another under 
the Value of 40 5s, that he ſhould not be re. 
dreſſed in the King's Courts, they never uſed 
this Power of Certifying. 

Thus it ſtood till the Statute of 22 & 
23 Car. 2. cap. 9. whereby it was enacted 
for making the Law of Queen Elixabelt 


paſs, Aſſault, and Battery, and other perſo: 
nal Actions, wherein the Judge at the Tril 
of the Cauſe ſhall not find and certify unde 
his Hand upon the Back of the Record, that 
an Aſſault or Battery was ſufficiently provec 
by the Plainti againſt the Defendant, « 
that the Title or Freehold proved by thi 
Plaintiff againſt the Defendant, or $4.4 the 
Title or Freehold of the Land mentioned i 
the Plaintiff's Declaration, was chiefly | 
Queſtion ; the Plaintiffs in ſuch Action, i 
Caſe the Jury ſhall find the Damages to b 
under the Value of 40 5. ſhall not recove 


I 0 
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or obtain more Coſts of Suit than the Da- 

mages ſo found ſhall amount unto; and if 

any morę Coſts ſhall be awarded, the Judg- 
ment ſhall be void. 

This Statute likewiſe did not repeal the 
Statute of Glauc'; for a Statute cannot be re- 
pealed by Implication ; ; and therefore the 
Judges conſtrued it, that the Coſts de Incre- 
mento ought ſtill to ariſe i in all ſuch perſonal 
Actions, where the Judge's Certificate was 
not neceſſary in order to the obtaining of 
Coſts, and that was not only by the Statute 
in two Caſes, where Treſ paſs was done to 
the Freehold, or to Things fixed to the 


Freehold, and the Damages under 40 s. and 


in Battery, where the Dama ges were under 
ſuch Sum, 

Therefore, if the Defendant juſtified by 1 Salk. 193. 
any Thing that brought the Title of the 3 ** 
Land in Queſtion upon Record, there the * 487. 
Judge need not certify in order to intitle the Smith v. Bat- 
Paaintiff to his Coſts; for it was not a Caſe — 
within the Statute, Secondly, If it was an e „ 
Action of Trover, or Treſpaſs de bonzs Afpor- gard. 
tatis of Goods and Chattels not fixed to the 3 
Freehold, it was out of the Statute, and no Bornet & Tal- 
Certificate neceſſary to intitle the Plaintiff to _— 
his Coſts; and therefore the Plaintiff had Gh = 
Coſts de Incremento on the Statute of Glouc'. Lane v. 

So Thirdly, If an Action of Treſpaſs to the Browne. 


Freehold, and an Action of Treſpaſs de bonzs 
S 4 Aſpor- 


- — — 
as ” - - 2 — * 
. . = - — each wy 6 — * — — r — 
fy . 225 
2 Y 9 * 
23 - — ws — > - 
| . 3 8 yg — _—_—_ —— 
- ed 2 > - _— 0 — — — bh CA 33 A —— — — — 


* , 
* 
— 2 1 
0 — — 
r 


. — 5 0 . * — 
"FF 2 Py > ** A” "+ — Y ' —— — — * 1 
n A er OE OS OE ENNIS . — * »\anribs: 33 1 —— . On , * — 
. 
” " * 


* * 


204 


The Hiſtory and Practice 


Aſportatis, were joined, and the Plaintiff 
recovered in General upon both Counts, he 
had no Need of a Certificate to obtain his 
Coſts; and therefore Coſts de Incremenio 
went upon the Statute of Glouc'. | 
The Statute of 11 & 12 W. z 3. cap. 9. 
maintains the Statute of King Charles, as ex- 
tending only to the Courts of We oſeminſter ; 


but further enacts, that it ſhall be extended 
to the Principality of Wales and Counties Pa. 


latine. 

This Conſtruction of the . of the 
Statute of King Charles ſeems to be very 
right from the 8 & 9 of V. 3. cap. 11. for 
the Inconvenience was found, that the Peo- 
ple did treſpaſs upon their Neighbours ; yet 
not ſo as to the Value of 40 5. and ſo they 
could have no Redreſs at the Courts of H. 
minſter, without loſing their Cofts in ſuch 
Actions; and therefore by that Statute a 
third Manner of Certificate was given, in 
theſe Words ; and for the preventing of wil- 
ful and malicious Treſpaſs, be it enacted, | 
that in all Actions of Treſpaſs to be com- 
menced and proſecuted from and after 25 
March 1697, in any of his Majeſty's Courts 
of Record at Weſtminſter, wherein at the 
Trial of the Cauſe it ſhall appear and be cer- 


tined by the Judge under his Hand upon the 


Back of the Record, that the Treſpaſs upon 
which any Defendant ſhall be found guilty, 
Way 


of the Court of Common Pleas. 

1tiff Ml was found wilful and malicious, the Plain- 
he if (hall recover not only his Damages, but 
his his full Cofts of Suit; any former Law to the 
ents contrary notwithſtanding, 

The Intention of the Statute of Elig. was 
. to reduce all Actions, where the Debt or 
ex. Damage was 40 s, into the Court Baron, or 
ter, Mother County Courts, whereby they thought 
ded the Profits of Landlords would be encreaſed, 
and the Coſts of Defendants diminiſhed ; but 
he Statute failed of effecting that Purpoſe, 
ecauſe they do not put it merely upon the 
Damages given by the Jury under 40 8. for 


V 
10 ndeed that would have been hard, where 
eo. Ihe Jury gave too little Damages, to have 


yet uniſhed the Plaintiff with the Loſs of his 
they Noſts; and therefore they put it, that the 
Poſte nage muſt certify the Damages proved were 
uch Not above 40 5. in Approbation of the Ver- 


rd to certify in order to make Plaintiffs 
ole the Coſts where they had prevailed, un- 
ted, FF the Action were exceedingly impertinent 
om- Ind vexatious. 


ict ; but the Judges thought it extreamly 
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25 There were no Coſts at Common Law Vide Danv. 
urts Nixen ex profeſſo under that Title; ; but the ** Colts. 


the FFlaintiff was puniſhed in Amerciament to 
cer- Ne King pro faiſo Clamore, and the Defend- 
the Int 72 Miſericordia, where the judgment 


pon as againſt him, and therefore was not pu- 


ilty, (bed with the Expence Litis under that 
Way Title, | 


2 Inſt. 288, 
289. 
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Title, becauſe he would ſuffer twice for th, 
ſame F ault ; but it ſeems in the [ters when 
the Expences of the Suits, began to encreaſe 
they were wont ta give their Coſts in th 
Groſs and unblended with the Damages 
and the Judges being in theſe Ters afliſted 


with the Officers of the Court, and not hur. 


ried or ſtrained in their Sittings, they coul 
eafily make a Computation of ſuch Coſts 
but when Ed, 1. was changing his Ver 
and bringing in refidentiary Juttices to g 
the Circuits and try the Cauſes in the 
Counties, that 2 — might be the ſame uni 
form Law ; then it was neceſſary the Co 
ſhould be taxed above, and not at the A 
fizes ; and thence by the Statute of Glaus 
the 6 of Ed. 1. Ek, introduced Colts befa 
the Plaintiff, and the Words are upon th 
Aſſizes, Writs of Cozenage, Sc. the De 
mandant ſhall recover againſt the Tena 
the Cofts of his Writ purchaſed, togethe 
with the Damages aforeſaid ; and all tl 
ſhall be holden in all Cauſes, where a M: 
recovers Damages; this brought i in Coſts 1 
real Actions, where there was no Damage 

and alſo in all perſonal Actions; for even 
Action of Debt there are Damages for 
unjuſt Detention ; and upon Demurrer t 
Damages are confeſſed, and therefore the 
is a ſufficient Authority for the Court to all 
the Expence Litis, or Damage. 


Fro 
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From this Law they began to make it a 
Rule for the better Execution of the Statute, 
that the Jury ſhould tax the Damage apart, 
and the Coſts apart, that ſo it might appear 
to the Court that the Coſts were not conſi- 
dered in the Damages; and when it was 
evident, that the Coſts taxed by the Jury 
were too little to anſwer the Coſts of the 
Suit, the Plaintiff prayed, that the Officer 
might tax the Coſts that were inſerted in the 
Judgment ; and therefore ſaid to be done 
er Aſſenſu of the Plaintiff, becauſe at his 
Prayer, | 

The Statute of Glouc' is univerſal, that he 
ſhall recover in all Caſes where Damages are 
recoverable, and from hence thoſe Propoſi- 
tions were formed, | 

Firſt, That where Damages were reco- 
rerable at the Time of making the Statute, 
there the Plaintiff ſhall recover his Coſts, 
which is by the plain Meaning of the Sta- 
tute, which ſays, the Plaintiff ſhall have 
Coſts wherever he has Damages; but if there 
are ſeyeral Iſſues found for the Plaintiff, or 
2gainſt the Defendant, intire Coſts are given 
upon the whole Pleadings; for it is the 
whole Charge the Plaintiff was at. 

Secondly, W here there are Damages before 
the making of this Statute, and as a ſubſe- 
quent Statute doubles or trebles theſe Da- 

| mages, 


Keil. 48. 
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mages, it likewiſe doubles or trebles the Col 
given by this Statute. 

That Statute, that doubles or trebles the 
Damages, does double or treble the Coſtz 
ö becauſe they are looked upon as Part of 
: 1 i | Damages. 

WM s Inſt. 362. Thirdly, But where the Statute gives ei 

15 1 Rol. Ab. 

| * ther ſingle, double, or treble Damages ſub 

2 Inſt. 289. ſequent to this Law: and where there wer 

— 1 In- no Damages before, there no Coſts ſhall be 

Fe 23% allowed, becauſe the Party can have nothing 
more than ſuch a new Statute has already 

[ given, and that is Damages only, and the 

1 Statute of GhHuc cannot operate to add Coft 

i | to what 1s given by a ſubſequent Statute, be- 

| 
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cauſe the new Statute muſt be conſtrue] 
from itſelf, which gives Damages only ; and 
Wil therefore for the Court to give Coſts in ſuch 
| __ Caſe, would be to go beyond the Intention 
1 of the Legiſlature in that Statute. 

Th i  Fourthly, Where a Statute, (as in Waſte) 
1 which gives treble Damages, the Jury give 
4 3 ſingle Damages, which are afterwards trebled 
1 by the Court; for it is the Jury's Part as 


"ti Matter of Fact to aſcertain the Damages; 
. and it is the Buſineſs of the Court to ſee the 
j ii Law executed, and 1 8 20 to treble 
Wo them. 

1 | . Fifthly, There are no Coſts in Abate- 
Til Loyd, Gar- Ment upon Demurrer ; becauſe there are no 


4: 118 land and Ex- Damages 
1 ton. | — 


| of tbe Court of Commun Pleas. 


awarded. 


Jute, becauſe Damages are recovered againſt 
im; and therefore, when Defendant, is to 
pay Coſts. 


Clauc in ſeveral Particulars, to prevent _ 
volous and vexatious 1 


1 perſonal Actions, where Debt and Da- 
mages were to be recovered, and appointed 
that in ſuch perſonal Actions, where no more 


Cof:Mthan 40 5. is recovered, they ſhould have no 
> be. nore Coſts than the Sum recovered, unleſs 
truedl the Judge certified, that the Trial concerned 
- and Title of the Lands, or that a Battery was 
ſuch proved; this Statute was revived by 22 & 
ntion 23 Car. 2. c c. | 
By 21 Fac. 6 that 1 in Actions for ths Cro. Car. 114. 
aſte) Nerous Words, if the Damages given are Pim oo = 
give nder 40 5. there ſhall be no more Coſts 2311 
Damages; but this extends only to Joun 195, 


ords which «at the Perſon, and not 


ges; thoſe which concern the Title of Lam: 
the The 22 & 23 Car. 2. cap. g. gives no 


ore Coſts than Damages in Action of Treſ- 
aſs, Aſſault and Battery, and all other per- 
onal Actions where there is not 40 f. or 
ore recovered, and if more Coſts, the 
udement is zpſo fats void. 


And 


Damages given, but only a Reſpondeas Ouſten 


N. B. The Executor is within this Sta- 


But the Law has 8 the Statute of 


269 


Firſt, The Statute of Elix. did alter it in 42 El. c. 6, 
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23 H. J. 15. 


N. Bendl. 19. 
Keil. 207. 


Cro. El. 69. 


503. 
Winch 10. 
2 Danv. 234. 


$; 16. 424. 


Cro. El. 23. 
1 Bulſt. 188. 


2 Rol. Rep. 
88. 

1 Sid. 261. 
2 Danv. 224. 
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And this by 11 & 12 V. 3. c. 9. is 6: 
tended to the Principality of Wates and cn 
ties Palatine. 

But Note, that the Action being to bi 
commenced in theſe Courts, if they are com 
menced in the inferior, and removed by H 
beas Corpus or Certierari, into the Courts 0: 


Weſtminſter, there the Plaintiff will have ful 
Coſts. 


By the Statute of 8 & g V. 3. c. 10. 
all Actions of Treſpaſs where the Judge cer 
tifies that the Treſpaſs was wilful and mi 
licious, the Plaintiff is to recover His fill 
A 

But the Words of the Statute are confine 
to Wrongs done, or Debt, or Damages dut 
to the Plaintiff or Plaintiffs ; ; and therefor 
an Executor or Adminiſtrator is not willi 
this Statute, and then the Plaintiff pays nt 
Coſts ; for the Teſtator is as it were Plain 
tiff by him, and he is not to recover ti 
his own Uſe; but 1s Truſtee for the Cre 
ditor. 

The Infant likewiſe commencing his Sul 
by Guardian, there can be no Malice fi 
poſed in him. 

There is a Proviſion likewiſe in this Ad 
that whoever ſues in forma puuperis fhall no 
pay Cofts, but ſuffer Puniſhment at the Dr 
eretion of the Court; but if he be diſpau 
pered, the Court generally order Coſts 


of the Court of Common Pleas. 
be taxed, and for Non-payment he ſhall be 


whipped. Cy 
By 24 H. 8. c. 8. the Defendant ſhall re- 
coverno Coſts on Nonſuit, or Verdict, where 


Wihc Plaintiff ſues to the King's Uſe, 


But by the Statute of 18 El. c. 5. In- Cro. El. 117. 
formers are to pay Coſts, that is, when they zi 50- 
re to receive the whole Benefit; and this _— 
Statute being more general, viz. that the 

udgment be againſt him by Judgment of 


Jr, it ſeems upon Arreſt of Judgment he 2 Lev. 116. 


ſhall pay Coſts. Hutt. 35. 
The Statute of 4 Jac. c. 3. extends to all Hob. 250. 
\tions where a Plaintiff is Norſurr, or a 
erdict paſſes againſt him, but extends net 
Infants or Executors, being upon the Mo- 
Bol IE .. 
The 8 & 9 IF. 3. c. 10. gives Coſts on all 
\tions on Demurrer to the Defendant 
here the Plaintiffs have Coſts ; and there- 


Wore they recover none in Abatement ſince. 


> Of 


15 Suit 
> fuß 


8 Ad 
all no 
e Dif 
liſpau 
Iſis tt 


Vi 


the Plaintiffs have no Coſts, as we have al- 
eady ſaid. | + 
The Coſts on a Norproſs are given by the 
dtatutes ; and this is either before declaring, 
and then he is demandable ; for he is not in 
ourt by Attorney till he has declared; but 
ſince he has put in his Appearance by Attor- 
ey, the Court will vacate his Appearance, 
if he does not do as he ought to do in de- 
laring ; and this ſort of Nonſuit is as well 
within 
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De Hiſtory and Practice 
within the Statutes, as when he is demand: 
able at the N prius; but becauſe the King's 
Bench ſuffered them to be Three Terms 
without awarding Nonproſi, therefore by 
3 Ehs. c. 2. if it ſleep above three Terms, i 
Is enacted, that the Defendant ſhall have his 
Coſts and Damages. 

After Declaration put in by the Plaintif 
and the Defendant puts in a Bar or a Re 
joinder, and the Plaintiff does not reply, and 
there is Judgment againſt him on the Ba 
Sc. and Coſts awarded, becauſe he does not 
proſecute his Writ with Effect. 

But if after Iſſue joined, or a Verdid 

given, the Plaintiff e diſcontinue with. 
out Leave of the Court, which is -neve 
granted, but upon Payment of Coſts, 

But if the Defendant arreſts the Plaintiff 
judgment, he has no Coſts, unleſs againſ 
an Informer, as is aforeſaid ; for this is out 
of the Words of the Statute, and they dic 
not intend to. favour Executors in Arreft ol 
Judgment, where the Defendant had ob 
tained a Verdict. 

As there are ſeveral Statutes in Relation te 
Colts i in Replevin, and Error, we will her: 
treat of Coſts, 6 in theſe two Ac 
tions, 
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ng Firſt, Cofts in Replevin. 


N Replevin the Plaintiq had Damages at 2 Danv. 226; 
Common Law, and Coſts by the Statute 
of Glouc. as a Conſequence of ſuch Damags; 
but the Avowant or Defendant in Replevin 
had no Coſts ; but the 7 H. 8. c. 14. gives 
Damages and Cofts, if the Plaintiff be non- 
ſuited, or have a Verdict againſt him, or be 
otherwiſe barred ; for every Avowant, or Per- 
ſon that makes Conuzance, juſtifies as Bai- 
liff in Replcvin on ſecond Deliverance, for 
ſome Rent, Cuſtom, or Service : This not 
extending to Damage feaſant, the Statute 
of the 21 H. 8. c. 19. extends to Avowry, 
Sc. for Rents, Cuſtoms, and Services, &c. 
or for Damages feaſant; or for other Rent 
or Rents; ſo that a Rent- Charge is alſo 
within this Statute. 

But if the Defendant by his Juſtification 
claims Property, as if he avows for Relief, ; 7:6 
Breach of a By-Law, or Nomine Pænæ, he Jones 424, 
cannot recover Damages by this Statute z 25: 430: 
but it ſeems he may have Coſts by 4 Fac. 432, 497. 
becauſe the Plaintiff recovers Damages in 
this Action. 

Vide 17 Car. 2. for the more ſpeedy and 


effectual Proceeding upon Diſtreſs and Avow- 
rles for Rent. 


Hard. 15 3. 
8 Rep. 


Firſt ＋ . Secondly, 


1 
7 
+> 


Cro. El. 665. 


2 Danv. 227. 
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Sccondly, Cofts in Error. 


S there are no Damages in this Writ, 
but only a Reverſal or Affirmance of 
the former Judgment; ſo it was neceflary to 
make a Statute to redreſs the Miſchief that 
would ariſe from Writs of Error in order to 
delay Execution; and therefore the 3 H. 7. 
c. 10. enacts, That whereas Plaintiffs and 


Demandants have been delayed from the 


Execution of the Judgment by Writs of Er- 
ror, that if any Defendant, or other Perſon 
bound by the Judgment, brought a Writ of 
Error in Delay of Execution, if the Judg- 
ment be affirmed, or Writ of Error be dif. 
continued, or the Plaintiff in Error be non- 
ſuit by Default of the Party, the Party againſt 
whom the Writ of Error is brought ſhall 
recover his Coſts and Damages, for the De- 
lay, by the Diſcretion of the Juſtices before 
whom the Writ of Error is. 

This Statute is conſtrued not to extend to 


a Writ of Error out of Ireland, becauſe Ire. 
land is not mentioned by Name, nor to Exe- 


cutors or - Adminiſtrators, becauſe they are 
not bound by the Judgment, but the Aſſets; 
and being in auter droit they are not pre- 
ſumed to bring the Writ of Error for Delay, 


2 There 


ſTit, | 
2 of 
y to 
that 
er to 
. 
and 
the 
Er- 
erſon 
rit of 
udg- 
> dil- 
non- 
rainſt 
ſhall 
> De- 


zefore 


nd to 
e Ire- 
| Exe- 
ey are 
es 
t pre- 
Delay. 
There 


of the Ci gurt of Common Pleas. 
There are no Coſts by this Act, where 


Execution is executed, becauſe it is in Delay 
of Execution. 
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1 Ven. 88. 


1 Lev. 146. 


Nor Coſts on a Writ of Error in For medon, Raym. 1343 


| becauſe the Plaintiff had no Coſts on the firſt 


Judgment, and the Intent of the Statute is 
conſtrued to prevent the Delay of the Exe- 
cution for the firſt Damages and Coſts. 

There are no Coſts in a Writ of Error in 
Ejectment, where the Damages and Coſts in 
the firſt are levied for the ſame Reaſon. 

In a Rare Impedit there are Coſts and 
Damages given, becauſe there are Damages 
given, though not Coſts-in the firſt Judg- 
ment ; and being in Delay of Execution for 
the Damages, the Court have thought it a 
Point of Diſcretion to give Damages for the 
Value of the Time delayed ; and the Statute 
likewiſe authorizes them to give Coſts, 
where they think it reaſonable to give Da- 
mages, becauſe they cannot recover the Meſne 
Profits in the Action of Treſpaſs. 

So in Afſumpfit they give Damages from 
the Time of bringing the Writ of Error. 

It extends to a Writ of Error by a ſubſe- 
quent Statute ; this Statute not extending to 
where a Judgment was given for the De- 
fendant, and Error brought by the Plaintiff; 
this was remedied by 8 & 9 W. z. cap. 10. 
which likewiſe gives a Capias ad Satisfaciend” 
for the Coſts. 


＋ . But 


1 Vent. 88} 
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But more effectually to prevent Defend- 
ants from bringing frivolous Writs of Error, 
by 13 Car. 2. flat. c. 2. par. 2. gives dou. 
ble Coſts on a Writ of Error for Reverſal of 
any Judgment after Verdict in the Courts of 
Weſtminſter, Counties Palatine, or Grand 
Seffions of Wales; but by the Statute of il 
liam gives only ſingle Colt to the Defend- 
ants in Error, when the former Judgment is 
affirmed; for this ſhall not be preſumed 
merely for Delay, ſince the firſt Judgment 
was obtained againſt the Plaintiff, and he 
keeps Poſſeſſion of nothing by his Writ of 
Error. 


N 


T A L E 


Abatement. 


HE Order of Pleading in Abate- 
ment. | Page 49, 50 
Pleas in Abatement, when to be 
pleaded. Vide Imparlance. 
To the Juriſdiction. Vide Court. 
To the Perſon, there is a Neceſſity 
of laying a Venue, for it muſt be tried 
where Action is laid. 259 
To the Perſon of the Plaintiff. Vide 
Outlawry, Excommunication, Alienage, 
Præmunire, Attainder, and Recuſancy. 
To the Perſon of Defendant. Vide 
Privilege. 
Plea in Abatement to the Writ, for Miſno- 
mer therein. Vide Miſnomer. 
For Want of proper Addition. / 7 
Addition. 
At Common Law Demiſe of the King abated 
all Suits. 240, 241, 
* But. 


ES 


The TABLE. 


But this is altered by ſubſequent Statates, 
Page 241, 242 
Death 4 any Party abates not the Writ 
| where the Plea remains in the ſame Con- 
dition. | 242 
But in real Actions the Death of one Join- 
tenant, who was ſummoned and ſevered, 
abates the Writ ; for the other went on 
for a Moiety only. 242 to 244 
And where two Jointenants proceed in a 
real Action without Summons and Se- 
verance, and one dies, this abates the 
Vrrit. 243, 244 
But in perſonal and mixt Actions they go on 
for the Whole, and Death of one does not 
abate the Writ. 8 242, 243 
So if one Executor be ſummoned and ſe- 
vered, and die, this abates not the = 

1h1 

Where Executor may bring Scire Factas, 
notwithſtanding Abatement by Death of 


Plaintiff. 106 
Feme Covert is ſued as ſole, Writ is abated 
de facto. 244, 245 


But if ſued as ſole, and takes Huſband after 
the Writ, it is only abateable. ibid, 
So Feme Sole Plaintiff takes Huſband, the 


Writ is only abateable. 104 

And ſo it is when Plaintiff is made a 3 
701 

What 


23e TABLE. 


What proves the Writ falſe in a material 
Point abates it in toro. Page 245, 246 
As where one Defendant was dead die Im- 
petrationts brevis. 246 
But Death of one Defendant, pending the 
Writ, abates it not againſt the other. 201d. 
Neither ſhall Non-tenure of one abate the 
Writ againſt him that takes the whole 
Tenancy. 246 
One Executor pleads in Abatement, and it 


is found for him, the Writ ſhall abate 


againſt both. bid. 
Non-tenure and Diſclaimer, where it may 
be pleaded. 246, 247 


Non-tenure of Part abates the Writ only tor 
that Part 247-8 
Plea of Non-tenure of the Whole, he need 
not ſhew who is Tenant. 247-8 
Formedon for a Manor, Demandant enters 
into Part, this reſiſts the whole Freehold, 
and abates the Writ. 248 
Formedon for twenty Acres, Demandant en- 
ters into ſix, or for two Manors, and lie 
enters into one, this is only an Abridgment 


of the Writ. 248-9 
Plaintiff cannot abridge in perſonal Actions. 
249 

If he demands more than appears due, Writ 
abates. . | 249, 250 
But Receipt of a collateral Satisfaction does 
not abate the Wrat. 250 
& 4 . 
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The TA B L E. 
If Writ be brought for two Things, and 


Plaintiff can have no other Writ for one 


of them, Writ ſhall ſtand for that which 


is good. Page 259 
But if he might have another Writ, the 
whole Writ ſhall abate, ibid. 
When Defendant's Plea gives a better Writ, 
the other ſhall abate. 250 
When Writ abates by the Plea of one, it is 

abateable guoad the reſt, ibid. 


Joint or ſeveral Tenancies, how they may 

be pleaded in Abatement of the Writ. 2 50 
Writ ſued forth pending a former is ill a} 
initio. 208, 251, 252 
Though they be Actions of a different Na- 

ture. 253 
But it muſt appear to the Court that they are 
for the ſame Thing. 252 

Nothing ſhall be pleaded in Abatement of 
Scire facias on a Judgment, that was 


pleadable in Action. 258 
Matters in and before Scire facias mult be 
pleaded in Abatement. 101d 
Want of Subſtance or Form abates original 
Writs. = un 
Want of Subſtance only abates Judicial 
Writs. 1bid. 
Defendant cannot demur in Abatement. 


258, 259 
Plaintiff demurs in Bar to Plea in Abate-W 


ment, he diſcontinues the Suit. 259, 260 
On 


The TAB L E. 

on Plea in Abatement, Writ is only in 
Queſtion. Page 260 
rit may be. teſted the fame Day a former 
Writ abated. bid. 
Defendant cannot bring a Writ, where he 
may have the fame Remedy on Plaintiff's 
Writ, 151d. 
Variance in Form beta Count and Ori- 
ginal may be pleaded in Abatement, 54, 

144, 145 
hat Judgment ſhall be given on Plea in 
Abatement, 53, 54, 166 


52 e Plea Puis Darreign Continuance, 
Abzidgment of Ackion. 


what Actions Plaintiff may abridge his 
Demand. 249, 250 


Action. 
\&tions real and perſonal defined. 4, 5 Vide 


Joinder i in Action, 

— Local and tranſitory, where to be laid. 
Vide Venue. 

\ftion on the Caſe; the Plaintiff may declare 
on a general Contract i in the Terms it was 


made. 12 
but a ſpecial Contract mult be ſet for th pre- 


ciſely, ', = 
Actions 
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Te WY 


Actions on AſumPpfit the Con fideration my 
be averred. Page 14 
The Promiſe is the Giſt of the Action. 1% 
Action on the Caſe againſt three for — 
racy in impriſoning Pleintiff, one only 
found guilty, yet Plaintiff ſo:. , u; 


ment, for the Con! Piracy only Mats 
of Aggravation. | 12 
Actions ari{ing i in Corn: es Pala tit ?, Or off 
Franchiſe, in WI rt 4 de brough 
Vi de Court. | 
Add. Mott. 
State defined by tlic Civil. 6 
By the Common Law, Na 5 Digi 
given by publick Authoric it, might not 
omitted in Pleadings. 2; 
Otherwiſe of Names of popular Uſe, 
Eſquire, &c. 236 
But theſe are made equally neceſſary by t 
Statute of Additions. 24 
Place of Aboad omitted or miſtaken fre | 
pleaded in Abatement. 


Inducive Addition, as Heir, &c. vid He 
Executor. 

What Addition ſhould be uſed in Debt 
Bond, where Defendant is made à Knigſ 


after Obligation made, 21 
Statute of Additions extends not to Plainti 
N * 2 


Adin 


The T4 FCN 
admealurement of Paſture. 


— Muſt be brought in the Courts at 
Maftminſter. Page I 94 


75 adminiſtratoz. Vide Executo?, - 
Alle nage. 


Alien Enemy is diſabled from maintaining 


lien in League may maintain perſonal ac- 


tions. 20¹ l. 
21 \lienage, how it muſt be pleaded, in Abate- 
:-1 ment, or Bar. 7bid. 
not Alien Enemy that is Prior may ſue for the 
2; Convent 206 
ſe, YAnd he may ſue as Executor. ibid. 
236 
20 
* what was amendable by the Common Law. 
108-9, 142 
* The Conſtruction of the ſeveral Statutes of 
Jeofails. 107 to 113 
ebt They extend not to the King. 113-4 


Tnia Miſpriſions of the Curſitor in the Form of 
2 Writs may be amended by his Inſtruc- 


zntit tions. | 11 
21 But not in the Subſtance, 115-16 

: | I 

dm n 


any Action real or perſonal. 205 


_ 


— 
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hem 


* 


. 


Be ABLE. 

In Pleadings, Matters of Form, but not 
Subſtance, are amendable. Page 11 
What ſhall be accounted Matter of Sub 
ſtance. Vide Repugnancy. 117 to 1; 
Court may amend a Letter or Syllable 
while the Record is before them. 100 
110, 115, 221, 222, 22 

Plaintiff ſhall amend after Joinder in De 
murrer, if the Cauſe is ſtill in the Pape 

I 

By what the Amendment may be and 
115, 143 to 145, 169 

Imparlance Roll, how it may be amende 
by the Paper-book. 143 to 14 
Plea Roll, how amendable. 14 
Appeal and Indictment are not 3 
II 
Vide Iſſue, Jury, Proceſs, Verdict, Judt 
— 


Amercement. 
Amercement of Pledges. 8, 3 
— Of Plaintiff or Defendant at Comma 

Law. 200 
Antient Demelne. 


Plea of Antient Demeſne may be pleade 
after Imparlance. 8 18 


Appel 


De 7 A B L E. 


Appeal. 
| opeal is not amendable. Page 115 
10 Appearance, 
| ppearance in real Actions, 10, 11, 12 


40, 41 

on Criminal Proceſs 40, 41 

ill Appearance of Defendant, Plaintiff can 

ende have no Judgment. 41 


Arreſt of Judgment. Vide Judgment. 


Afſault and Battery. 


\fult and Battery brought by a Maſter for 
Battery of his Servant, muſt be laid per 


14 
lable 
I! 


Jude 


quod Servitium amiſit. 133, 139 
uſtification of Aſſault and Battery. 1 50, 
154, 160 


, 3 ulault and Battery againſt two, a Diſcon- 


"I tinuance as to one of them is helped by 
Verdict. | 157 
ſgnment ok Bail⸗ Bond. vide Ball. 
Ade Bond. : 
4 Alule. 


peafrit of Aſſiſe, by whom invented. 58, 59 


Several 


in Perſonal Actions 12, 31, 32, 33, Ern e e ai, 
3 | 
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| Writ of Attaint, where it lies againſt | 


The TABL E. 


Several Bars in Aſſiſe. Page 58, 5 
Teſte of an Aſſiſe miſtaken is not amendah|; 
5 1 18, III 


Attachment. 


Attachment of Contempt lies for diſobeyin 
an Order of Court. 21, 2 


Attainder. 


Attainder of High Treaſon or Felony me 
be pleaded in Diſability of Plaintiff in 
civil Action, 200, 20 


Jury for a falſe Verdict. 60, 61, 7 
122, 127 to 131, 14 
What Evidence may be given therein. 


Attozney. 


How he may be appointed, and his Auth 
_ Itty. 5 . I 
How he muſt ſue and be ſued. 3, 36, 48, 4 
Attorney of the Courts at Veſiminſter nes 
not ſue in any other Courts, 19 
Plaint! 


The TAB L K: 


Plaintiff is not in Court by Attorney till he 
has declared. | Page 271 


Vide Pꝛbilege. 


1 
Jabls 


1 


Audita Querela. 
eyig 
1 


Averment. 


mil hat Certainty is neceſſary in Averments in 
Tin! Declarations. Vide Declaration. 


Averment, | 215 
ut if the Chriſtian Name be wholly miſ- 
taken, it cannot be helped by Averment, 
unleſs there be other ſufficient Marks of 
Diſtinction. | 215 to 218 
\ Man binds himſelf by a wrong Surname, 


Bail. 


HE Origin of Bail in Perſonal Actions] 

32, 33 
\ Deſcri ption of the Pignora at the Civil 
Law. | 33 
Where 


or what this Writ lies, 103 


ame omitted in Grants may be ſupplied by 


he cannot aver againſt his own Deed 22 . 
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The TA B L E. 
Where Bail is required before or after Oy 
lawyry. Page 
The Sheriff is obliged to take Bail on 
Arreſt; 
No Bail can be taken on a Capias ad Sai 
ciendum. | 


For what Sum . Bail is required 3 f 
a 

Special Bail was required for any Sum on: 
Attachment of Privilege. | 
is not required in Treſpaſs (exce 
Mayhem, and where the Damages ei 


— 10 J. 7 
Nor on Penal Statutes. i 
Nor againſt Heir, Executor, Sc. unleſs the 

be a Devaſtavit. 30 


On Habeas Corpus to remove a Cauſe fro 
an Inferior Court, Defendant ſhall gi 
ſpecial Bail, where he was held to 5 
below. | ? 

Commiſſioners for takin g Bail, by whot 
appointed. 7 

Bails where to be filed. q 

Exeep ption to Rail and Juſtification. zi 


Voll- Bond. 
Bail-Bond, how aſſignable. 20, 2 
Acceptance of Aſſignment of Bail Bond di 
charges the Sheriff. g 101 


Bailiſ 


The TABL E. 


Bailifks. 


1 Bailiffs of Liberties are amerciable for in- 
119 ſufficient Returns Page 30 
ide Liberties. 


5 Bar. Vide Plea, 
Baron and Feme. 


only abateable. 104 
Feme ſole impleaded in an Inferior Court 
marries, and brings Habeas Corpus, the 
may plead Coverture at the Time of bring- 
ing the Habeas Corpus, but Court will grant 
Procedendb. : | 245 
Where Feme Covert may ſue without her 
Huſband. 245; 246 
Queen may ſue and be ſued without King. 
246, 247 

„Action againſt Feme Covert as ſole, Writ is 
% abated de fatto. 245 
Feme ſole marries after Writ brought, it is 
only abateable. zbid; 


Bill. 
Bill againſt an Attorney. Vide Attorney. 
U Bill 
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The TABLE. 


Bill in the King's Bench ſupplies the Place 


of an original Writ, Page 44, 45, 115 
—— how amendable. 1142 


Biſhop. 
Biſhop ſhall be tried by the * in Ca- 
pin Caſes. Io! 
- Cape. | 
18 and Petit Cape. 12 
Capias ad Relpondendum. 
By what Statutes it was given 14 


The Manner of Ifluing the Capias. 120 


Capias ad Satfsfaciendum. 


Bail is not to be taken thereon. 2 
How the Sheriff ſhould execute it. 23- 
Where the Plaintiff may have a new Execu 

tion, though Defendant was taken, 2: 


Capias Utlegatum, Vide Dutlawyy. 


Challenge 


ace 
1135 
142 


12 


14 
120 


The 7 AB L E. 


Challenge. 


Challenge of the Jury facilitated by Stat. 
42 Ed. 3. c. 11. Page 76, 77 
There was no Challenge! in the Feudal Law. 


93 
Challenges where the Jury are not qualified 


as the Venire requires. 93 to 95 
Where it may be made for Want of 


* Hundredors 70, 94 
To Favour. 95; 96 

— Tp us Sheriff s Return. 97, 98, 179, 
180 


What Number a Criminal may challenge 99 
Common Pleas. Vide Court. 
Commitment. 


Where it may be made for Contempt of 
Proceſs, and the Origin of ſuch Commit- 


ment. 24, 25 
Commitment in G Caſes. 40 


Common. 


The Manger of preſeribing for — 
137, 142 


| Conſpiracy, Vide Alan on the 8 


He TAB L. E. 


Conftitution of England, Vide the Intro 


Contempt. 


Contempt of an Order of Court 1s puniſha- 

ble by Attachment, Page 21, 22 
of Proceſs is puniſhable by Commit- 
ment. 24, 25 


Continuance. 


Entry of Continuance of Venire and Diſtrin- 

gas, how to be made. 79 to 82 

Continuances were amendable by the Com- 

mon Law. 108 

— how far taken away by the Statutes of 

Jeofail. 82, 83 
Vide Day. 


Conuzance. Vide Court. 


Coppholder. 


Where and how he may preſcribe for an 
Eaſement, or muſt lay it as a Cuſtom 151 


Coꝛpoꝛation. 


The Name of Corporation is the very being 
of it, without which they cannot implead, 
: nor 


ing 
ad, 


nor 


he TAS £5 


nor be impleaded, nor take, nor give, 
Page 224, 225 

If the Meaning of the C appears; 
it is ſufficiently named. _ 224. 
From whence their Names are uſually taken. 
225 to 231 

How they are ſufficiently named in Leaſes 
and Grants. ibid. 


The Chriſtian Name of ſole Corporation 


omitted or miſtaken in Grants does not 
vitiate. 219, 234, 235 
But it ought to be ſhewn in Pleadings, 
for the Death of the Individual is a good 
Plea in Abatement. 219, 234, 235 
— If miſtaken it is fatal. 5 
When a Corporation is miſnamed in an 
Obligation, how they ſhall implead. 222 
If they have ſeveral Names they may ſue by 


any of them. 231, 23> 
So where Leave is given by their Charter to 
ſue by another Name. 232-3 
What Miſtake in the Name of Incorpora- 
tion is bad in Pleadings. 2345 
If Name be put right, but afterwards miſ- 
taken, it is Error, id, 
Coſts, 


There were no Coſts at Common Law. 260 
By Statute of Glouc. Plaintiff ſhall have 
Coſts, where Damages were recoverable, 
261, 265 


3 But 
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The 7 AB LE. 


But where ſeveral Iſſues are found for Plain. 
tiff, he ſhall haye intire Cofts in the 
whole. | Fur 267 

Where ſubſe uent Statutes double the Da- 
mages, Colts likewiſe are doubled. 267 

If new Statutes give Damages, where there 
were none before, Plaintiff cannot have 

- Colts. | 267-8 

There are no Coſts in Abatement. 268 

Executor Defendant ſhall pay Coſts. 269 

The Conſtruction of the ſeveral Statutes that 
limit the Coſts in Treſpaſs, Aſſault and 
Battery. 20861 to 269 

Cofts in Actions for ſlanderous Words. 269 

Action removed by Habeas Corpus is not 
Mithin theſe Statutes, 270 
In what Caſes Plaintiff ſhall pay Coſts. 270 

to 272 

Executor Plaintiff ſhall not pay Coſts. 270 

Nor Infant, nor Paper. bid. 

Defendant ſhall not have Coſts on Judgment 
being arreſted, unleſs againſt an Informer, 

271-2 

Where Coſts ſhall be paid in Replevin. 25 73 

Where Coſts ſhall be paid on Writ of Error. 

Defendant in Error ſhall not ä i 
Judgment, but upon Payment of Coſts, 


171, 172 
Except Plaintiff hath proceeded on other Er- 
rors, 101d. 


Cove⸗ 


The TABLE. 


Covenant, 


Action of Covenant en an Indenture, how 
the Indenture ſhould be expreſly alledged. 
Page 125-6 

Defendant muſt traverſe the Deed or the 
Breach. | 155 


County Palatine. vide Court. 


Court, vide the Conſtitution of England 


in the Introduction. 
Courts at We miner, their Juriſdiction, 


188-9 


Their original Conſtitution as to the Amend- 
ment of Records. | 107-8 
King's Bench, its Authority over Officers 
and Priſoners of the Court by Bill. 43-4 
47, 115 
Common Pleas, how ſtiled, and whence. 
I, 2 
—— its Authority founded on original Writ 
out of Chancery. 2, 49 
— its Judges. | 
— its Authority in Proceedings by or 
againſt Officers of the Court. Yide At- 
torney. 
—— hasthe Conuzance of Aſſizes, Cc. 58-9 
The Court is to judge of the Matter of Law, 
but not of Fact, 53-4, 57, 60-1, 70 
4 5 Couris 
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The TABLE. 
Courts Palatinate are ſuperior Courts within 
their Juriſdiction, Page 190-1 
Courts Interior, their Juriſdiction. 189, 
| | 190, 191 
— how they ought to certify a Record on 
Error brought. 166-7 
All Courts of Record are within the late Sta- 
tures of Jcofail. 112 
Courts nat of Record, | I90-I 
What Courts of Franchiſes may demand Co- 
nuzance of the Courts at Weſtminſter, 
I91-2 
Of what Actions they may « demand Conu- 
AEance. 192-3 
Not where there would be a Failure of 
- Juſtice, nor where Plaintiff is Officer of 
a a ſuperior Court. 193-4-5 
How and when Conuſance muſt be de- 
manded. 195-0 


Curſitoꝛ. 


How his Miſpriſions are amendable. Vide 
Amendment. 


Cuſtom. 


What Things IE" be laid as a Cuſtom, 
and cannot be preſcribed for by a Copy- 
holder. 151-2 


Cultos 


[| | 
| i" 
: ; | 10 
The 7A B L E. Mil 
f : 7! 
Ji} | 
wt 


| Cuſtos Bꝛevium. 18! 
lis Office. | Page 9 I 


2 
. 


2 Damages. | I" 
1 


| 

| 
tire Damages found, where Part of the 7 
R Declaration is uncertain, Plaintiff can | 
have no Judgment. Laa, 130 


| 
- 8 7:42 Judgment arreſted and Releaſe, Wi 
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3 | 
1 Darreign Pꝛeſentment. | 


| 
; I 
Ware Impedit depending for the ſame : 110 
Freſentation is a good Plea, 257 [ 


Day, Il} 


12 How formerly given on the Venire. 75 | | | | 

o Day was given on the Diſtringas. ibid. 111 

y at Niſi prius and in Bank are the ſame 194 

in Law. 82-3 | 

fendant muſt have Day given from 'Tume | 

to Time till the End of the Suit. 101-2 | | 
| 


Furt may only give Day from Term to 
Term, 0g 


8 Debt. 1 
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| The TABL E. 


Debt. 


What Words amount to a ſufficient Aye 
ment ina Declaration in Debt. Page 125 
Debt may be brought on a judgment. 
Plaintiff demands more than appears to 
due, it abates the Writ. 253 
Where he may releaſe the Surplus. 13 
135, 253 

If the Obligor in a Bond is miſnamed, the 
muſt be an Alias dif, 216, 217, 22 
Debt on ſingle Bill, Defendant cannot ple 
Payment without Acquittance. 10 
Defendant pleads Acceptance of Part of Co 
dition after the bringing the Writ, it 
not good. 25 
Defendant pleads Payment before the Dy 
and on Iſſue it is — for him, he ſhal 
have Judgment. 14 
hut if found for Plaintiff he ſhou 
not have Judgment. 1409, 
Plaintiff might have demurred fy 
cially. | 14 
Defendant pleads Payment on a Day i impol 
_ ſible, and on Iſſue it is found for Plainti 
Plaintiff hall have Judgment. If 
Not guilty in Debt is aided after Verdi 


15 


Declaration, Vide Pleadings. 
Dee 


The TA B L E. 


Deed. 
Ave | . 
125 e Solemnity of Need under Seal. Page 57, 
: „ 1340, 216-17 
to | 
253 Default, 
13 
2 - fault of Tenant or Defendant before or 
after Appearance, IO, 41 
Defence, 


fence and Half Defence, 185 & eg. 
Peu ok the King. Vide Abatement. 


Demurrer. 


1. Court are to judge of Matters of Law, 

54, 57, 61 
:murrer i the Fact. „ 
efendant cannot demur and plead to ſame 
Fact. 67 
emurrer to Part, Iſſue to the Reſt, Court 
may determine which they pleaſe firſt, 


here the Tort is laid ſubſequent to the 
bringing of the Action, Defendant may 
demur ſpecially, 132 


Demurrer 


ihb1d. 
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The TAB LE 
Demurrer will not hold for omitting D. 
fendit vim & Injupiam, though ſhewnf, 
ſpecial Cauſe. W 
Where Plaintiff may releaſe Part of his De 
mand after general Demurrer. 11 
Defendant cannot demur in Abatement, 2 
In Debt Defendant pleads Payment befor 
the Day, Plaintiff may demur ſpeciall 
Defendant juſtifies to the Whole, and on 
pleads to Part, Plaintiff may demur. I 57- 
Incertain Pleadings, as Negat1 ve pregnant 
Affirmative, and e cor”, are bad on De 
murrer. 153 
Plaintiff may amend after Joinder in De 
murrer, if the Cauſe is ſtill in the Pape 
on Payment of Coſts. 115-1 


Departure. Vide Pleadings, 
Devaſtavit. Vide Executoz. 


{ 


Diſcontinuance of Pꝛoteſs. 


What is a Diſcontinuance. 61, 134, 1 9 
to 1 

What Diſcontinuances are helped after Ve 
"= I 155 to 16 
Aſter Iſſue joined, or Verdict, Plaintiff Ca 
not diſcontinue without Leave of t 
Court, 122, 27 
Plainii 


The T1HR4L 
gaintiff demurs in Bar to Plea in Abate- 


—_— by TURE of the King 240 
| to 24.2 


Dittringas. Vide Jury Pꝛoceſs. 
Docket. vide Judgment. 


14 

onl 

„ Ejedtment. 

5 a Eath of Leſſor is not pleadable puts 
"De darreign Continuance. 104 
4 England. 


he Conſtitution of England. Vide the In- 


troduction. 


Entry, 


here Demandant abates his Writ by 2 
try into Part. JV. ide Abatement. 


155 
0 16 
Ve Erroꝛ. 
o 10 rrit of Error muſt be brought 1 in the S 
F call at Ve eſtminſter. 188 


f tics is removed by Error, the Inferior Court 
, 27 ſhall not afterwards have Conuzance. 1 94 


aint Want 


ment, he diſcontinues the Suit Page 259 
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L 
Want of an Original is helped after Verd 
ſo if Original is miſrecited Page 1 
But a vitious Original is not helped. i 
A material Variance between Werit : 
Count is Error. 5 
Variance in the Damnum is not Error. 2 
Writ againſt Heir apparent, and Plain 
declares againſt him as Heir, this is En 
2 
80 Declaration againſt Heir, and Plain 
has Judgment _ Heir apparent, 
Error. 
Where a Stranger s Name is in the Plea 
ſtead of Defendant's, it is Error. 
Where Diminution of Record may be 
ſigned for Error. 161, 166, 16 
How the Necor rd oug ht to be certified 
ert x06, 
What may be taken Advantage of by E 
on Scire 22 25 
Judgment given upon Error is amend 


Vide Amendment. 


Eſcape. 


Action of Eſcape, where it lies gun 
Sheriff. 
ein. 


] 
. In real and perſonal Actions. Io, cr, 12 J 
9 a 


The TABLE. 
erk of the Eſſoins, his Office. Page 1 


Miſnomer in an Eſſoin was amendable by 
the Common Law. | 108 


Evidence, 


On Nen aſſumpſit pleaded, the Plaintiff may 
give in Evidence any Promiſe that differs 
not in Subſtance. 51 
nt, ut where Defendant pleads a collateral 


Plea Manner as pleaded. -. 


be Evidence on the general Iflue pleaded. 

; 16 62 & ſeg . 

ified Bvidence in Writ of Attaint. 71, 129 

56, Ecoojutoon dey -/3 | 

Dy E Excommuntcation. 

25 

endiſÞxcommunication cannot be pleaded after a 

general Imparlance. 202 


what Caſes it diſables the Plaintiff. 202-3 
he Manner of Pleading it, and Replication 


thereto. 198-9, 202 & ſeg. 
ainſ Executoꝛ. 
he Addition of Executor, how to be made 
in Pleadings. 2237 E ſeq. 
, 1 rit againſt an Executor in the Debet and 
Detinet, it is not amendable. 119 
Execu- 


Matter, it muſt be proved in the fame 


hat Matters the Defendant may give in 
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The \' TAB L. E. 

Executor ſhall not be charged de Jure pr 
8 Page 11 
Executor or Adminiſtrator ſhall not be 8 

to ſpecial Bail. | 
One Executor pleads in Abatement, t 
Writ ſhall abate againſt both. 248. 
Executor fails in any Part of Plea to coy 
Aſſets, Plaintiff ſhall have Judgment f 
his whole Demand. 10 
Executor 1s not diſabled by Outlawry fro 


ſuing. 197, 20 
nor by Alienage. 20 
but he is difabled by Excommunic 
bon. 196-7 
One Executor releaſes, it is a Devaſtavit 
him. 243 
That he will not * at Law 1s no I 

vaſtavit. i 


One Executor dies after Summons and 
verance, this abates not the Suit, for 
other goes on for the whole. 24} 

Where Executor may have Scire factas, 1 
withſtanding Abatement by Death 
Teſtator. J 

Where he ſhould be charged as Admin 
tor de bonis non, and not as Execu 

2 

Adminiſtrator Durante minore tate, wh 

he ſhall be charged as Adminiſtrator 


Bonis non. 239, 240, ( 


Exigent. Vide Outlawzy. 


The 7 4 B L E. 


F alle Judgment, . 
W Rit of falſe Judgment. * 188 


Feud. 

it 1 Feuds not chargeable during Minority. 5 1 
It to = 
fro Feudal Duties. 


20 F ine. 
6-1 Fines to the King on original Writs. 2, 7, 8 


20% Fine acknowledged in an Inferior Court 
241 is removed by Error, the Inferior Court 


0 [ ſhall not demand Conuzance. 194 


nds „  Feanchie; 


tor ' Franchiſe. 25 to 30 
Courts of Franchiſes, Vide Courts. 


Giſt. 


Guardian. 
Guardian. 54-5 


7 | ; Habeas 


ET of the Action, its Signification. 
04-5 


FF 
— 6 error erode _ 


The TAS LE. 


Habeas Copus. 


Here it is neceſſary on a Cepi return- 
ed. Page 22 
Where Defendant muſt give ſpecial Bail on 
bringing Habeas Corpus to remove a Cauſe, 
3 
It is quaſi the firſt Proceeding, and Co 
takes Notice of nothing precedent. 245 


Dabeas Coppoza Juratozum. Vide 
Jury Pꝛocels. 


peſt. 


He may not be held to ſpecial Bail. 37 
The inducive Addition of Heir where it is 
_ neceſſary and is miſtaken, it is fatal to the 
Action. 237 
Otherwiſe if it be Surpluſage. bid. 
Writ againſt Heir apparent, and Plaintiff 
declares againſt him as Heir, this is Error. 
*37 

So Declaration againſt Heir, and Plaintiff 
has Judgment againſt Heir apparent, it is 
er. | 239 


Pundꝛed. Vide Franchile. 


—— 


* "Hut 


Pundzedoꝛs. 
1 Where there ſhould be Hundredors in the 
» Pere. Page 70, 94 
7 1 
1 
6 Jeokall. Vide Amendment. 
5 IJgnmparlante. 
Hence it aroſe, and where tis al- 
lowed. 42-3 
Imparlance ſhould be given the Defendant 
from Term to Term till Plea is pleaded. 
101 
8 f Plaintiff may Enter an Imparlance for De- 


_ pleaded. I59, I60 
27 Defendant imparls by a wrong Name, but 
f F pleads by a right Name, it is not a ma- 


oY terial Fault. 146 
IImparlance Roll, how it may be amended. 
3 FT 144 to 146 
tis | he Form of General and Special Imparl- 
ances. 182-3, 210-IF 

59 FPlea of Tender muſt be pleaded before Im- 
penn 183 


What may be pleaded before or after Ge- 
neral or Special Imparlance. 183-4, 186, 


un⸗ 208-9, &c. 
X 2 Impzi⸗ 


he fendant to a Term ſubſequent to the Plea 


The TA B EX 


Impulonment. 
Impriſonment for Contem pt of Proceſs. 
Page 25 

Indläkments. 
Indictments are not amendable. 11 5 


Defendant cannot plead Miſnomer, 217 


\ 


Infant, 


Where he ſhall have his Age or not. 54 to 
56,5 

Non-age may be given in Evidence on he 

general Iflue. 64.5» 
Defendant pleads Non-age in Aſumpfi, 

Plaintiff may reply for Neceſſaries. 152 

Judgment againſt an Infant, quod fit in Mi. 


ſericordia, it is Error. „ 
Infant Plaintiff appears by Attorney, Verdict 
for him ſhall not be arreſted, 113 
Inkozmation. | 
Informations on penal Statutes are not 2. 
mendable. | 47 JU 
Inquiſition. 


Judgment {hall be arreſted after Inquilitio 


in the ſame Manner as after Verdict. 131} 
Jaoindei 


od 


Toe. 7. 4 B--45 


Joinder fn Aitfon, | 


Any Actions of the ſame Nature may be 


joined in one Writ. Page 5, 6,7 
Illue. 

Where a Miſnomer in joining Iſſue ſhall be 

amended. „ * 


Vide Judgment arreſted and 1 Pleadings, 


Iſſue how to be entred. Yrde Rolls and 
Nth Prius. 


Judgment. | 


Where Demandant may have Judgment in 
real Actions before Appearance. 10, 11 
In perſonal Actions Plaintiff cannot have 
Judgment till Defendant appears. 41 
What judgment is given on Pleas in Abate- 
ment. 52-3, 186, 200, 201 
Proceſs ad audiendium Judicium. 68 9 
When Matter is ſhewn before Judgment, 
which would. make the Judgment erro- 
neous when given, Court ſhould arreſt 
Judgment. 67, 179-89 
Motion in Arreſt of Judgment ſhould not be 
made till Verdict is entred of Record. 46-7 
. „ — 
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The TABL ©. 


If there be a Variance in Subſtance between 
Writ and Count, n om ſhould be ar. 
reſted. Page Fo, 53-4, 144 

But Matter of Form ſhall not arreſt it. 107, 

112 

Nor the Omiſſion of Collateral Matter. 

141-2 

Infant Plaintiff appears he Attorney, and 
has Verdict, Judgment ſhall not be ar- 
reſted. 12824 

Where the Gift of the Action is not certain- 
ly alledged, fo that there is not ſufficient 
Foundation to give Judgment, it ſhall be 
arreſted. 67, 122 to 131 

So where Part of the Demand is uncertainly 
alledged and entire Damages found. 122 

to 127, 130, 134. Vide Releaſe. 

Defendant ſhall not have Judgment on a 
bad Plea, though found for him. 140-1, 


184. 157-8 

But the Plaintiff ſhall have Judgment there- 
on. 1bid. 
Judgment ſhall be arreſted where no Iflue is 
Joined. 125-0, 133 
Where an Eſſential Part of the Action 

is not put in Iſſue. 3 120 0 142 
— Where the Iſſue is immaterial, 147, 
149-50 


Where Plaintiff does not traverſe the 
ſame Matter in the Bar. 148-9, 150 
—— Where the Iſſue is impoflible, 151-2 


Judg gment 


The TABL E. 
Judgment where the Verdict does not de- 
termine the whole Matter in Iſſue. 
Page 155-6, 160-1 
infra Iflue 1s helped by Verdict. 147 
to 153-4 


Iſſue as to Part, the Reſidue omitted, 3 


it is a Diſcontinuance, it is helped by 

Verdict. 155, 160-1 
Judgment may be arreſted after an Inquiſi- 

tion in the ſame Manner as after Verdict. 


131 

Judgment againſt an Infant, quod fit in Mi- 
ſericordia, it is Error. 167 
Judgment how to be docketed. 164 


Falſe Docket binds not Lands. 165 


Judgments may be amended in any Part the 


ſame Term. 108-9, 142, 167-8 
There can be no Amendment to defeat a 
Judgment. I04 
Miſpriſion of the Clerk in Entring may be 
amended by any other Part of the Record. 
113-14, 165-6, 221 
Judgment may be amended by the Docket. 
1 
But the Error of the Court is only amendable 
the ſame Term. 108-9, 165-6, 221 
But a Repugnancy that is Surpluſage ſhall 
be amended. Vide Repugnancy. 168 
Interlocutory Judgment may be amended as 


well as final Judgment, „ 
4 Unleſs 


—— 
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| Unleſs where the Judgment is ; contradictory 


Otherwiſe where Defendant proceeded on 


What Matters | belong to the Jury to try, 


The Hiſtory of Jury Proceſs derived down. 


Th TAB L N 


to the Reaſons of giving it. Page 171-2 
Plaintiff amending his — after Error 
brought muſt pay Coſte. 172 


another Error. | b 2=808d, 
Judgment given upon a Writ of Error may 
be amended, being for the Benefit of both 
Parties, 170-1 
Vide Error. 


Jurisdi#ton, Vide Franchiſe and Court. 


57, 59, 61-2, 04-5, 70 


They ought not to take Conuzance of any 
Thing ſubſequent to the bringing of the 
Action. 132 

Grand Jury whence introduced. 71 

Vide Attaint and Challenge. 


Jury Bꝛocels. 


70 © ſeq. 

Venire, to what Place to be awarded. +0, 
3%, & ſeq 

How to be returned and filed. 76, 77 
The Qualifications required * it. Yide Chal- 
lenge. How 


| Ventre de novo. 


The 2 4 B L E. 


How to be continued. 
How amendable by the Common Law. 109 
What Miſtakes in awarding are amendable 


by the Statutes of Jeofail. 172 to 176 


What ſhall be conſtrued a Null 7 enire, and 
ſo aided by the Statutes. 39, 41 
What Returns ſhall be Error. 173 & ſeg. 


Vemre by Proviſo. 92 
Haheas Corpora fur; the preſent Method of 

ſummoning the Jury by it. 
Diſtringas, how to be iſſued. ibid. 
Where amendable. 176-7, 223-4 
Omiſſion of Dz/{ringas is aided where there 
is a good Venire. 177 


Ning. Vide Prerogative. 


HE Statutes of Jeofail extend not to 
the King. 1160-17-16 


Demiſe of the King. Vide Abatement. 
King's Bench. Vide Court. 
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[| Atitat, 29, 42 
Libcl, 


Page 78 & ſeg. 


93, 3, 717, 155-0, 161 


78 & ſeq. 
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The TABL E. 


.. tbe; 

Libel at the Civil Law. Page 4 
Liberty. 
Liberties and Franchiſes, 25 to 30 

Limitation. 
The Statute of Limitations muſt be pleaded. 
5 | 66 

Memozandums. 
Here the Common Pleas uſe a Me- 
morandum. 48 
Miſnomer, 


The Names of Men are only Sounds for Di- 
ſtinction Sake. 223-4 
Where a Name omitted in Declaration 
makes it bad. 214-15 
Omiſſion of Name in Grants, &c. may be 
helped by Averment. 210 
Chriſtian Name wholly miſtaken is fatal to 
all legal Inſtruments. 216, 222 
Chriſtian 


e 4 


30 


Ne- 


ion 


216 
to 
222 
tian 


The 7A B L. E. 

Chriſtian Name wholly miſtaken is fatal, 
except in an Indictment for Felony. 
| Page 217 
—— Except in Grants and Deviſes, where 
there are {ufficient Marks of Distinction 
without any Name. 217-18, 234-5 
Defendant is miſnamed in a Bond, he may 
plead Non eft factum. 217 
Defendant imparls by a wrong Chriftian 
Name, but pleads right, it is not a ma- 
terial Fault. 146 
Miſnomer of Attorney is 3 by the 
Warrant. zb1d. 
Defendant pleads in the Name of a Stranger; 
it is Error. 757d. 
— hut if he pleads in the Name of Plain- 
tiff, it ſhould be amended. I47 

—— So where he joins Iſſue in Plaintiff's 
Name, it is amendable. „ 
Defendant is impleaded by a wrong Name, 
and has Judgment, he may plead it in 

Bar of another Action. 21 


Chriſtian Name truly put at firſt, and after- 


wards varied does not avoid a Grant. 26:9. 
Nor vitiate Pleadings, unleſs it be a material 
Variance. 146, 220, Ge. 
Miſtake in the Surname does not vitiate 
Grants. | 221 
\ literal Miſtake in the Surname in Plead- 
ings may be amended, while the Record 
18 Re the Court. 222 & ſeg. 
| Surname 
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Surname rightly put, and varied in Plead 


Nh Prius Roll, how to be made up. 45-6 


 Nitþ Prius Roll ſhould be preſerved to wa 


The TB LE. 


ings ſhall be amended. Page 222 & ſy 
Vide Addition and Corporation. 


4 r 


Niſi Pꝛius. 


Rial by Nei Prius, by whom conſti 
tuted. | 72 S ſeq 
Judge of N Prius, his Duty. 129-4 


80, Sc. 14 

If Plaintiff be nonſuited for Variance be 
tween Niſi prius Roll and Plea Roll, th 
Nonſuit ought not to be entred. 17 


rant the Judgment, I6 
If it varies from the Plea Roll in a Matte 
that alters the Iſſue, it ſhall not be a 


mended. zb1d 
—- Otherwiſe where the Iſſue is not a 
tered. ub 
Ns Prius by Proviſo. | 0 
Monage. Vide Jukant. 

Mon Dmittas, 

Non omittas Caprias. 25 to 3 
Non onittas Latitat. 4 


lead 
J ſeq 


TABLE. 


Non-P2ols, 


When the Plaintiff may be Noen-profſed. 


Page 4.1 
Monluit. 


oy Nonſuit for Variance between Nh Prius 


% Roll and Plea Roll ought not to be en- 

5 | 161 

50 Nonſuit i in Error. 169 
= 

f Non-Tenure. Vide Abatement, 

ö 17 

wa 0 . 
16 ä | 

ogy Dfficers of Courts, Vide Pꝛivilege. 
* Oziginal Urit. Vide Cari, 

* DOutlawzy. 


201 


Roceſs to the Outlawry before 1 
ment in the Action. 15, 16 
After Judgment. | 
Warrant of Attorney, how to be filed. 18 
Proclamation how to be made. 19 
Appearance and Swperſedeas thereto, Ig, 20, 


197-8 
Judgment 
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Fe 74 B L E. 

Judamerit of Outlawry, by whom pro. 
nounced, » 6 Page 13, 16 
Execution thereon general and ſpecial, and 
. Scire facias againſt the Credits. 16, 1) 
Proceſs in Outlawry is not amendable. 110 
Where Bail is required before and aſter 
Outlawry. 19, 20 
Where Outlawry may be pleaded in Abate. 
ment, or Bar. 197 to 201 
*Tis no Difability where Plaintiff ſues as 
Executor. „ 
Nor in a Writ of Error to reverſe Out- 
. 21d, 
When, and how to be pleaded;-and Repli- 
cation thereto. 198 to 201 
Outlawry in a County Palatine, how far it 
diſables Plaintiff. 200, 201 
Defendant pleads Outlawry, which is after- 
wards reverſed, this Plea ſhall not be pe- 
remptory. . 201-2] 
Outlawry may be pleaded Puis darr. Contin', 
103 


Dyer. 


Oyer muſt be demanded before Imparlance, 
184 

Variance between Bond and Oyer may be 
pleaded. 5 52 


8 Paper⸗ 


The TABL E. 


= Paper Book. 

80 Demos how it is . Page 44, 
J 45 
15 —— It regulates, and may amend the 
20 ſubſequent Proceedings. 4 45-6, 144, 170 
a Parol Demur, Vide Infant, 

S a5 


Vut- Npefendant in Partition cannot bring a new 


7440 Writ, for he may have the ſame Remedy 
750 on Plaintiff s Writ. 200 
ar it Peer, Vide Trial, 
201 
frer- iN Philazer, 
pe-] 
51-2 His Manner of iſſuing Writs. 7, 14, 15 
tin”, Of recording Appearances, 32 
103 | 
Plaint. 
Wy laint in an Inferior Court 1s in the Nature 
dos. of a Writ. 135 
184 
b b 
1 Plea and Pleading. 
what Language A ought to be. 

„ 46, 126 

pet- | Decla- 


Declaration, whatever may be comprized it 


But Declaration cannot be extended beyond 


The old Method of declaring Ore  tenus 


How the Recital of Sum. * is warranted, 


8 The aer of of pleading. 9 49 . 


er is only a temporary Impediment 


The TAB L E. 


one Writ, may be in one Declaration. 
Page 4 to 7 


the Writ. 241d. | 105-6 
In what Time Plaintiff ſhould declare on 
Civil and Criminal Proceſs. ' 40 & feq, 


44, 46 


121 
Miſcrecital of the Original was amendable 
by the Common La W-. 105 
Varies from the Original in the Daninum, it 
is abateable. — ARC hs 
The Concluſion of Declaration. Fl, 
How to be delivered and entred. 43 & h 
What are proper Affirmatives to expreſs the 
Certainty of the Action. 121, & e 
132-3 

Defendant is miſnamed in an Obligatic 
- Plaintiff ſhould inſert an Alias di in the 
Declaration. 2 
Pleas, when to be pleaded. 1 de  Impat 


ance. 


In Abatement. Viale Abi 


— —— Temporary Bars or Pleas of Suſpen 
fion. Vide Infant. | 


IM 
Outlawn 


De TAB 2 


Outlawry in Bur. Page 51-2 

General Iſſues. 51-25 57, 58, 60 to 63. 
Vide Evidence. 

Defendant ſhall not plead ſpecial 2 


amounting to the —— ſſue. 


Defendant demurs to Part, and pleads to 
the reſt, Court may determing which 
Iſſue they pleaſe firſt. 5 

Defendant pleads to Part only, it is good 
ſor that Part, and Plaintiff ſhould take 
Juagm ent for Reſidue. I 55-9-7-8-9 

| = luſtißes to Whole, and pleads only 

7 ſul. *2 Part, the Plea is bad. I57 


What. is a ſufficient Affirmative to be tra- 
in tha verſed, vp25-6, 132-3, C ſeq. 
22ete -ndant may travetſe any material Part of 
= the Declaration. 51-2, 60-1, 139, 140 

[r:verſe cannot be taken on Traverſe. 66-7 
raverſe to Declaration, Bar or Replica- 


tion; how it avoids them. 606-7 

ep ſatden muſt not fallifp y Declaration. 

136 

«nent honld confeſs or deny the Bar. 153 
. | > . 


Bars in Aſſizes. | 58, $59, * ä 

Defendant is impleaded by a wrong Name, 
and has judgment, he may plead it in Bar 
of another Action. 219-20 

Detendant cannot demur and plead to the 
ſame Point. 22 
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| What Defects in Pleading are helped by 


TABLE 


Re plication ſhould traverſe the ſame Matter 


that is in the Bar. Hage 133, 140, 
148-9, 150, 153 


: . pregnant is helped after Verdict. 


153˙4 


80 is Affirmative pregnant of Negative. 


161d, 


Where new Matter is ſhewn'3 in pleading, the 


other Party ſhould have an Opportunity 
of anſwering it. 152-3 
Rejoinder ſhould not falſify the Bar. 1 36 


Verdict. Vide Judgment. 


Plea Puis darreign Continuance. 


When to be pleaded. 102, 10ʃ 
How to be pleaded in Abatement or Bar 


with its different Concluſions, 10 5·6 
What may be pleaded Puis darr. Conti. 
82 to 105-0, 24 


Whether there may be two Pleas Puis darr 


Contin. 7 ee 


Pledges. | 
Pledges of the Proſecution. 5, 8, 


fter 

40, 

153 

dict. 
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tive. 
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 - Popith'Recuſancy, / 


Where it may be pleaded in Diſability of 


Plaintiff, Page 206 


Poſſe Comitatus. 23-4 


1 


Poſtea, 138. Vide Miſi Pyſus. 


Pꝛemuntre. 


Where judgment in Præmunire may he 
pleaded in Diſability of Plaintiff. 206 


- Prerogative. 


In Actions at the Suit of the King, it is uſual 
to drop one Proceſs. 72 
Nullum Tempus occurrit Regi. 103, 106 
Writs brought by the King are amendable 
by the Common Law. 109 
King is not within the Statutes of Jeofail. 
| 115-16 


Preſcription. 


How Defendant ſhould preſcribe for Com- 
mon, I4T 
T 12 © Repli- 


B TAB LE. 


Replication thereto. Page 137 
How a Copyholder may/preſcribe. 151 


| Pilvilege. 


Attendants on Courts of Juſtice how pro- 
tected. 206-7 
Plaintiff or Defendant going with Leave of 
Court for Evidences ſhall have Privilege. 
206 
Witneſſes protected eundo & redeundo. 205 
Officer impleaded out of his own Court may 
plead his Privilege. 207 -8-9, & ſeg. 
But he ſhall not, if Plaintiff cannot have the 
fame Remedy againſt him in his Court. 
20% 
Nor where he is ſued as Executor, &c. = 
Nor where he is ſued by an Officer of ano- 


ther Court. 211 
Nor in a joint Action with others not privi- 
leged. zbid. 


Where Attorney of Common Pleas being 
impleaded in Crftod, Mar. may have his 


Privilege. aA 
How Servants of Officers are privi- 

leged. bid. 
How and when Plea of Privilege muſt be 
pleaded, 54, 184, 208-9-10 
— How it may be traverſed, 212 


5 Puo⸗ 


Pꝛocedendo. Page 2 46 


Pzohtbſtion, 


Where it lies, 188-9, 203 
He; ” reap 2 .. 2K. 44 


Pꝛothonotary. 
His Office, == 43-45 
Pꝛobiſo. 
N Prius by Proviſo. 91 


Quare Impedit. 


HIS Writ muſt be brought the in 
Courts at Weſtminſter. 194. 

It is final on Non uit or Diſcontinuance. 
E 

Defendant ſhall not bring another Writ for 
the ſame Preſentation, for he may have 


the ſame Remedy on Plaintiffs 258 
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A Y fas al be ied 8 the 
King. Page 246 
Recoꝛd. 


HE Credit given to a Record. 222-1 
If vitiated by Raſure, it ſhall 


be amended. 1712 
— How to be certified by Inferior Court 
on Error. | 167-8 


Keeuſancy, Vide Popiſh Becuſancy. 


Rejoinder, Vide Pleading. 


Releaſe. 
Where it may be given in Evidence on thc 
general Iſſue. | 63-4 
Where it muſt be pleaded. 7014. 
How it may be pleaded Pills darrein Con!!- 
nuauce. 102 to 106 


. her C 


The B L Z. 


Where Plaintiff may releaſe Part of his De- 

mand. Page 135-6, 252-3-4. 
One Joint Obligee may releaſe a Bond. 24.3 
So may SP Ay but it is a Devg/tavit 


in him. C ibid. 


Remainder. 


2 


Remainder may be limited to a natural Per- 
ſon before he comes into Being. 125-6 


But not to a Corporation before created. 115 


Repleaver, 171 


Replication, Vide Pleading. 


Repugnancy, 


Repugnancy in the Count, where it is Sur- 
pluſage, does not vitiate after Verdict. 


131 to 134 

Nor in Grants nor Deviſes. 217-18 
Nor in the Entry of a Judgment. 170-1, 

223-4 


But if the Repugnancy be in a Point mate- 
rial, it is fatal, unleſs the Verdict appears 
to be given on a different Part of the De- 
claration. e 
| Vide Amendment and Error. 
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I | Where the Sheriff may return CY -Refes, 
| Page 22-7 
Remedy againſt the Reſcuer s. ibid. 


Rolls, 


How Rolls are entred, 47-8-9, 160 
How amendable. 108, 142 to 145-0 
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42 
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Scandalum Magnatum. 
HIS Action may be laid in any 
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| Count | 9 
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Scire Fatias. 


How it may be iſſued againſt the Debtor of 
an Outlaw. . + 0g" 17 


It is not neceſſary to reviye by Scire Pacias 
againft an Outlaw. _- thid. 


Scire Facias to revive after Year and Day. 


33 
Where 
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Tb TABLE; 


Where Executor of Plaintiff (after his Death) 
may have Scire facias on interlocutory 
Judgment. 155 Page 107 


I To Scire Fucias, nothing ſhall be pleaded in 


Abatement, that was pleadable in the 


Action. 1 
Matters in and before the Writ muſt be 
pleaded in Abatement. 259 


— After the Writ may be taken Ad- 
vantage of by Writ of Error, ibid. 


Sheriff, 

How he uſed to take Pledges of Pas 
8, 9 

How he uſed to execute a Writ of Summons. 
Ix, 1 
He is obliged to take Bail on an Arreſt. -20 
Where amerciable for not bringing in the 
Body, after Cepi returned. 20 to 22 
He muſt return the Writ. | "By 
Action againſt him for a falſe Return. 22 

Where he may return a Reſcue. 22 
Action for an Eſcape againſt him. hid 
Where he may enter a Liberty, 23 to 31 
Where there are two Sheriffs, and one dies, 


the Office is at an E tl! anothieri is che 
ſen, | : 180 


Sheriff. 


Sheriffwick. of Londin and Middkeſex, in 
whom, 5 Page 180-1 
1 e ect 


. * 
5 * Y K 11 5 , 
* 4 


Summons and Severance... 
Where it les. 3 - 242, 8 beg. 


Superſedeas, - ; 
Super ſedeas of Outlaywry. . 8 19 
N Vide . Repugnancy, 


. . 73, 93 


Terms and Return-Days. : 1 


Tom, Vide the Introduzion.. 


Traverſe Vide Pleading. 


Treſpaſs, 


1 8 is expreſſed generally i in the Writ. ; 
Pia! alm 


0-1 


19 


3, 93 


Vrit.; 


Plain 


Re TA B L. E. 
plaint may count of any T reſpaſs before the 


Writ. = 
What Certainty of Number or Meaſure is 
neceſſary. 121-2, 128-9 


Plaintiff declares quod cum, it is had. 125-6 


Defendant ſhauld only juſtity for ſo much as 
he pleads to. 157-8 
Repleyin brought for the ſame Thing _ 
be pleaded to an Action of Treſpaſs. 2 
Defendant pleads a ſpecial Juſtification, the 
Replication ſhould trayerſe that very Mat- 
ter. I 54- 5 
Vide Aſſault. 


Trial. 


Trial of every Freeman muſt be per Pares. 
2870 
By whom a Peer ſhall be tried in Capital 
Caſes. 97 
His Cauſe with Commoner ſhall be tried by 
the Country. 97-8-9 
He cannot challenge his Peers. = 
A Biſhop ſhall be tried by the Country. ibid. 
Nift Prius by whom conſtituted. 73-4 
If Defendant does not appear, Inqueſt may 
be taken by Default. 75-0, Ion 
The Duty of Judge of Ni Prius. 129-30 
When a new Trial may be moved for. 46 
Lide Challenge, Jury and Ny Prius. 


Trover, 


. 2 


9 Yen Ca ea F ag. I tft Wy. 21 ln ae. - erties. 
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Crober. 
For whit Trorer li. Pay 122.3 
wenire, Vide Jurp Pꝛoceſs. 


HERE the Venue muſt be laid in 
local Actions. „„ 

— [n tranfitory Actions. 83, & ſeg. 

In local Actions ariſing in two Coun- 
Us. - 87 

Actions ariſing in the Counties Palatine. Vid 
Count. 

Where the Court will change the Venue. 


91, {eq 


How to be entred on Record. 4 5-6 
Verdict being entred on Record cannot be 
altered but by Rule of Court. 144 
Verdict which does not determine the 
whole Matter in Iſſue is imperfect. 155, 
1356, & ſeq. 

Entry 


C 
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22. 31 
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Entry of a ſpecial Verdict may be amended 

by the Minute er Judge's Memory. 

Page 163-4. 

What Defects are helped * vai, Lide 
Judgment. 


AGER of Law. 48-9, 56, 63, and 
in the Introduction. 
Warrant of Attozney. 


How to be filed on Proceſs to the m— 
I 


ry. 
Where the Want af Warrant 1 is helped by 
Verdict. 10 


| 4 
Waſte. 


Writ of Waſte muſt be brought in the Courts 
at Me n. 1 9⁵ 


Cattneſs. 


Witneſſes are ide by the Court eunds 
& redeundo, 207 


CUrit. 


Te TABL E. 


Crit, 
Original Writs, from whence they iſſue 
Page 
What Actions may be comprized in on 


Writ. 3 707, 
Teſte and Return. 


Original returnable in the Term of Appear 


ance, warrants the Recital Sum. Fail 

| 120. 

A ſecond Writ may be ſued out Tefte th 
ſame Day the former abated, 2069 
Vide other Writs in the Order of the 
Names. | 
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